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Sanjay Kumar Gaur & Anr
Versus
State GNCT of Delhi & Ors

FIR NOT REQUIRED

Code of Criminal Procedure, 1973 Sec. 156, Sec. 200, Sec. 202 - Negotiable
Instruments Act, 1881 Sec. 138 - FIR Not Required - Petitioners sought quashing of an
order dismissing their application under Section 156(3) CrPC for registration of an FIR
regarding alleged misuse of security cheques - Cheques were part of a land deal
cancellation, and dishonoured due to stop payment instructions - Courts found dispute
to be civil in nature and held that petitioners had all necessary evidence to proceed
under Section 200 CrPC without police investigation - Held that FIR was unnecessary
- Petition Dismissed

Law Point: In cases involving cheque disputes arising from civil agreements,
courts may reject requests for police investigation under Section 156(3) CrPC if
the complainant has sufficient evidence to pursue the matter privately under
Section 200 CrPC.

Acts Referred:
Code of Criminal Procedure, 1973 Sec. 156, Sec. 200, Sec. 202
Negotiable Instruments Act, 1881 Sec. 138

Counsel:

Uttam Datt, Rishi Raj Sharma, Sonakshi Singh, Kumar Bhaskar, Aman Sanjeev
Sharma, Sanjeev Sabharwal, Arvind Nayjar (Senior Advocate), Mayank Mishra,
Raunak Singh, Kunwar Surya Pratap

JUDGEMENT

Manoj Kumar Ohri, J.-[1] By way of present petition, the petitioners seek
quashing of the order dated 04.01.2023 passed by learned ASJ, Patiala House Courts,
New Delhi in Cr. Rev. No. 108/2022 titled "SANJAY KUMAR GAUR & ANR vs
STATE & ORS" whereby the learned ASJ has upheld the Order of the learned
Additional Chief Judicial Magistrate (ACJM) dated 22.02.2022 dismissing the
petitioners' application under Section 156(3) Cr. P.C.
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[2] Briefly stated, the petitioners/complainants claim to be the joint owners of the
agricultural land measuring 43.10 acres situated at village Durina/Dulina, Tehsil
Jhajjar, Haryana. The petitioners entered into Agreement to Sell dated 25.04.2019
(hereafter, the ATS) with M/s Dalmia Ram Rattan Strategic Investment
LLP/respondent No. 7 for an advance consideration of Rs. 4.72 crores out of a total
sale consideration of INR 1,10,00,000 per acre of land and the balance sum was to be
paid on execution of sale deed. However, due to lack of funds, the sale could not be
completed within the stipulated period. Consequently, the petitioners terminated the
said agreement and forfeited the advance received. It was further claimed that
thereafter, the petitioners gave two post-dated cheques to respondent No. 5 as security
for executing the cancellation deed. On 22.01.2022, the cancellation agreement was
executed and refund of advance was made by way of the RTGS. However, contrary to
the understanding, the said two cheques were never returned to the petitioners and
later, misused by respondent No. 7 by presenting them for encashment. The petitioners
in order to avoid wrongful loss issued instruction to their bank for stop payment. The
cheques were dishonoured whereafter, respondent No. 7 initiated proceedings under
Section 138 Negotiable Instruments Act (NI Act) against the petitioners.

[3] As the respondent no.7 had acted contrary to understanding between the
parties, the petitioners filed a police complaint regarding the alleged illegal act but
since no action was taken, the petitioners moved an application under Section 156(3)
CrPC. In the Action Taken Report (ATR), requisitioned by the Ld. ACJM, it was
reported that a civil suit was pending regarding recovery from Aravali Logistics Park
Pvt Ltd as balance amount of Rs. 4.7 crore was still due. It was also reported that the
cases filed by the respondent No. 7 under Section 138 NI Act were dismissed on
technical ground by the concerned Court at Gurugram. Further, it was stated that the
dispute arose between the parties due to violation of verbal/contractual agreement and
that the matter is civil in nature. Learned ACJM while dismissed the application under
Section 156(3) CrPC and directed continuation of proceedings under Section 200
CrPC, the petitioners challenged the same however, the revisional court also found no
merit and dismissed the challenge.

[4] Learned counsel for the petitioners submit that the learned ASJ has
erroneously and wrongly concluded that that there is no infirmity in the findings of the
Ld. ACJM, that all evidence is within control/reach of the petitioners and therefore, the
application under Section 156(3) CrPC has been wrongly dismissed. It is stated that
the attempt made by the accused persons to encash the post-dated cheques amounts to
an offence under Section 406/420/120B/511/34 IPC and the learned court failed to
notice that if preliminary inquiry discloses commission of cognizable offence, then
FIR must be registered. In this regard, reliance has been placed on the decision of
Supreme Court in case Lalita Kumari Vs. Government of UP, 2014 2 SCC 1.
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Further, it is stated that in the ATR filed on 28.01.2022, it has been mentioned that
disputed cheques do not bear the handwriting of the petitioners and that it is beyond
the reach of the petitioners to investigate and lead evidence in a private complainant as
to in whose hand-writing the cheques were filled up. It is further stated that police
investigation is required to bring further evidence on record given that the amount of
financial embezzlement involved is Rs. 9.40 crores by the respondents. Additionally, it
is submitted that the affidavits filed by respondent no.5 and M/s Aaravali in the civil
suit before the concerned court in Gurugram are forged and fabricated and therefore
the role of all the respondents are required to be investigated.

[5] Learned APP for the state submits that as per the status report placed on
record, the dispute arose between the parties due to violation of verbal/contractual
agreement made between the parties during the said land deal which is civil in nature
and that no cognizable offence has been found committed in the present matter.

[6] Learned counsel for respondent Nos. 2 to 4, 6 and 7 submits that the impugned
order does not suffer from any infirmity, the Ld. ASJ has correctly upheld that finding
of the Ld. ACJM that no field of inquiry is required for collection of evidence and
therefore the present case does not warrant the registration of an FIR. If any evidence
is required, it could be adduced at the stage of inquiry under Section 202 of the Cr.P.C.
It is further, submitted that the primary dispute is regarding an oral understanding and
consequent bouncing of two cheques issued by the petitioners to respondent No. 7.
Regarding the aforesaid, it has been observed by Ld. ACIJM as well as ASJ in the
impugned order that dispute regarding the bouncing of cheque is being adjudicated and
that in fact the petitioners are in possession of all the information required to file a
private complaint, making an investigation under Section 156(3), Cr.P.C unnecessary.
Learned counsel for respondent No. 5 adopts the submissions made on behalf of other
respondents.

[7] | have heard the counsels for parties and perused the material available on
record. Needless to state that the power conferred upon the Ld. Magistrate under
Section 156(3) of the Cr.P.C. ought to be exercised judiciously and in a sparing
manner, rather than in a mechanical fashion. However, at the same time, where
disputes appear to be civil in nature or the party approaching the court has all the
evidence in its possession, the court will be within its power to apply judicial mind
which would depend on the facts and circumstances of each case.

[8] The issue also arose before a co-ordinate Bench of this court in Skipper
Beverages Pvt. Ltd. v. State, 2001 59 DRJ 129and in para 6 and 7 it has been
observed as under:

Para-6: Chapter XII of the Code deals with information to the police and its power
to investigate the offences. Section 156 of the Code included in this chapter speaks of
the power of the police officers to investigate cognizable cases and sub clause (3)
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thereof lays down that any Magistrate empowered under Section 190 of Code may
order such an investigation. Chapter XV of the Code deals with complaints to a
Magistrate and the procedure to be adopted by the Magistrate after taking cognizance
of an offence. This chapter provides an alternative as well as additional remedy to a
complainant whose complaint is either not entertained by the police or who does not
feel satisfied by the investigations being conducted by the Police.

Para-7: It is true that Section 156(3) of the Code empowers a Magistrate to direct
the police to register a case and initiate investigations but this power has to be
exercised judiciously on proper grounds and not in a mechanical manner. In those
cases where the allegations are not very serious and the complainant himself is in
possession of evidence to prove his allegations there should be no need to pass orders
under Section 156(3) of the Code. The discretion ought to be exercised after proper
application of mind and only in those cases where the Magistrate is of the view that the
nature of the allegations is such that the complainant himself may not be in a position
to collect and produce evidence before the Court and interests of justice demand that
the police should step in to held the complainant. The police assistance can be taken by
a Magistrate even Under Section 202(1) of the Code after taking cognizance and
proceeding with the complaint under Chapter XV of the Code as held by Apex Court
in 2001 (1) Supreme Page 129 titled "Suresh Chand Jain v. State of Madhya Pradesh"

[9] It is deemed apposite to also refer to the decision of this Court in Shri
Subhkaran Luharuka & Anr. v. State, 2010 6 ILR(Del) 495wherein it has been
observed:-

"42 Thus, there are pre-requisites to be followed by the complainant before
approaching the Magistrate under Section 156(3) of the Code which is a
discretionary remedy as the provision proceeds with the word 'May'. The
magistrate is required to exercise his mind while doing so. He should pass
orders only if he is satisfied that the information reveals commission of
cognizable offences and also about necessity of police investigation for
digging out of evidence neither in possession of the complainant nor can be
procured without the assistance of the police. It is thus not necessary that in
every case where a complaint has been filed under Section 200 of the Code
the Magistrate should direct the Police to investigate the crime merely
because an application has also been filed under Section 156(3) of the Code
even though the evidence to be led by the complainant is in his possession or
can be produced by summoning witnesses, may be with the assistance of the
court or otherwise.

[10] It is to be noted that the learned ASJ while concurring with the view taken by
Id. ACIJM has rightly noted that the petitioners have clearly specified that in the
present complaint, the details of incident, all the venue where the meetings took place
has also been specified, the amount was returned through RTGS and all the details of
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the transactions are available with the complainant. The details/credentials of the
accused persons have been specified in the memo of parties, which shows that all the
accused persons are known to the complainant and therefore the court arrived at the
conclusion that the evidence is well within the reach and power of the complaint and
no registration of FIR is required in the present case. It is not res integra that
proceedings under Section 138 NI Act are maintainable even if the writing on the
cheque is different as long as the signatures are admitted. The complainant can adduce
private evidence in this regard in the complaint proceedings pending under Section
200 CrPC.

[11] Keeping in mind the settled principle of law in the above-noted cases, |
concur with the findings of Courts below and find no infirmity in the impugned order.
Accordingly, the petition stands dismissed
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Anil Kulshrestha

Versus
Fiitjee Ltd
SECURITY CHEQUES

Code of Criminal Procedure, 1973 Sec. 482 - Contract Act, 1872 Sec. 23 - Negotiable
Instruments Act, 1881 Sec. 138 - Security Cheques - Petitioner sought quashing of
summons issued in a complaint under Section 138 of the Negotiable Instruments Act -
Respondent presented two security cheques issued by petitioner during his
employment, which were dishonoured - Petitioner contended that cheques were
undated and issued for security, not towards any enforceable debt, and that the service
manual mandating such cheques was unconscionable under Section 23 of Contract Act
- Court observed that whether cheques were issued for security or liability is a question
of fact that cannot be decided in quashing proceedings - Summoning order upheld -
Petition dismissed

Law Point: Security cheques issued in employment contracts may attract Section
138 of the Negotiable Instruments Act if dishonoured. Whether they were issued
towards enforceable debt or as security is a factual issue for trial.

Acts Referred:
Code of Criminal Procedure, 1973 Sec. 482
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Contract Act, 1872 Sec. 23
Negotiable Instruments Act, 1881 Sec. 138

Counsel:

Archana Pathak Dave(Senior Advocate), Kumar Prashant, Avnish Dave, Parmod
Kumar Vishnoi

JUDGEMENT

Amit Mahajan, J.- [1] The present petition is filed challenging the order dated
28.08.2023 (hereafter 'the impugned order’) passed by the learned Metropolitan
Magistrate (MM) (NI Act) Digital Court-03, Saket Courts, New Delhi in a complaint
filed by the respondent being CC NI Act No. 2369/2023, under Section 138 Of
Negotiable Instruments Act, 1881 (‘NI Act').

[2] The learned MM, by the impugned order, has taken cognizance of the
complaint filed by the respondent and issued summons against the accused/petitioner.

[3] The case of the complainant is that the complainant is a wellknown institute
that undertakes coaching in the name of FIITJEE Ltd. for students for various
competitive exams. The accused/petitioner was appointed as Assistant Professor in the
Mathematics Department on 02.06.2022. The terms and conditions of employment of
the accused were contained in the 'Service Contract Manual for the Employees' which
were duly accepted by the accused and he furnished two cheques bearing no. 121010
and 121011 both drawn on Axis Bank, Morena, MP for a sum of ?2,92,800/- and
?78,47,200/- respectively in lieu of the said acceptance. It is alleged that in terms of the
Service Manual, the complainant had implied authority to fill in the date in the said
cheques, in case of any violation of terms of the service manual.

[4] The accused failed to report with effect from October, 2022, absented himself
from duty, and abandoned the job. The accused thus caused breach of terms and
conditions and became liable to pay preestimated and pre-determined damages in
terms and conditions governing him.

[5] The complainant, thereafter, served the accused with a letter dated 07.01.2023
asking him to keep his account funded to honour the cheques in question.

[6] According to the complainant, the aforesaid cheques when presented for
realisation, were received back dishonoured vide bank return memo dated 17.01.2023
with the remarks 'Payment Stopper by the Drawer'. Consequentially, a legal notice
dated 13.02.2023 was served by the complainant upon the accused calling upon the
accused to make the payment towards the cheque amount in question within 15 days of
receipt of the notice. According to the complainant, the said notice was duly served
upon the accused but no payment against the above dishonoured cheques was made by
the accused within the statutory period. Hence the present complaint.
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[7] The cognizance of offence under Section 138 of the NI Act was taken by the
learned MM and the accused was summoned vide the impugned order dated
28.08.2023. The learned MM noted as under:

"After having perused the complainant evidence by way of affidavit and the
documents exhibited in it and treating them as evidence, there remains no
need for examination of other witness in person or on affidavit; examination
of complainant affidavit and exhibited documents is sufficient enquiry in this
case. The ingredients of section 138 NI act stands prima-facie satisfied.
Therefore, there appears sufficient grounds for proceeding against the
accused for offence punishable under section 138 of NI act. Hence, issue
summons against the accused through SHO concerned on filing of PF
returnable on or before NDOH. The process server is directed to serve the
summons by way of affixation, in case premises found closed or the same
could not be served personally or on any adult male member after
ascertaining the address from two respectable inhabitants of the locality."

[8] It is the case of the petitioner that the respondent has sought to abuse the
process of law as they base their case on the service manual, the terms of which are
opposed to public policy, and violative of the settled principles of law, equity, and
natural rights.

[9] The learned senior counsel for the petitioner submitted that the service contract
so entered into is invalid, as his consent was obtained through undue influence. The
HR representative at the respondent institute made the petitioner sign the service
contract while hurriedly flipping through the pages, disallowing the petitioner the
opportunity to peruse the contents thereof and he was not given a copy of the
agreement.

[10] She submitted that the respondent exercised its position of power and
authority to acquire two blank signed cheques from the petitioner. The amount and
date on these cheques were filled by the respondent institute pursuant to the
resignation tendered by the petitioner. She alleged that the respondent has falsely
claimed to issue the legal notice under Section 138 of the NI Act. She has relied on
judgment dated 04.03.2015 in the case of Vivek Rai Vs Aakash Institute,2015 DHC
2095 wherein this Court found a similar clause requiring submission of undated blank
cheques by an employee of the coaching institute to be unconscionable and opposed to
public policy, therefore, hit by Section 23 of the Contract Act, 1872 (hereafter 'the
Contract Act').

[11] She submitted that the summoning order is erroneous, perverse, bereft of
reasons, and has been passed in a mechanical manner, and there is no legally
enforceable debt or liability for which the respondent can demand any amount. She
further submitted that the same is an abuse of the process of law, the prime argument
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being that the cheque in question did not represent an amount that could be termed as
'legally enforceable debt or other liability'. She placed reliance on Indus Airways
Private Limited and Others vs. Magnum Aviation Private Limited and Another,
2014 12 SCC 539.

[12] It was submitted that the offence under Section 138 of the NI Act is not made
out since the amount mentioned on the cheques was not in lieu of any debt owed to the
respondent-institute. On the date of issuing the cheques, no liability existed against the
petitioner. In the absence of any legally enforceable debt or liability against the drawer
of the cheque, the offence under Section 138 of the NI Act will not be attracted.

[13] Aggrieved by the aforesaid order, the petitioner has preferred the present
petition seeking the quashing of the impugned order, and the criminal proceedings
arising out of the complaint.

ANALYSIS

[14] In the instant case, the respondent had filed a complaint under Section 138 of
the NI Act on 17.03.2023. The learned MM relying upon the complaint supported by
the affidavit of the complainant, took cognizance under Section 138 of the NI Act, and
passed the summoning order dated 28.08.2023.

[15] It is stated that when the cheques in question were given to the complainant,
dates were not mentioned therein and they were given for security purposes. The core
argument, upon which, the learned counsel for the petitioner argued is that since there
was no legally enforceable debt or other liability at the time of drawal/issuance of the
cheques, the provisions of Section 138 of the NI Act would not attract. The second
limb of her argument is that the clauses contained in the Service Rule Manual are
unconscionable and contrary to public policy under Section 23 of the Contract Act.

[16] The issue to be addressed in the instant case is whether summons issued can
be quashed based on factual defences, i.e., whether the security cheques given by the
petitioner were towards any future consideration or legally enforceable debt.

[17] It is contended by the learned counsel for the petitioner that the complainant
in the present case has not been able to establish a legally enforceable debt owed by
the petitioner. The cheques were admittedly issued as a security and were not given
towards any future consideration payable by the petitioner. The petitioner was not
liable to pay any amount and, therefore, the cheques could not have been presented for
encashment. The petitioner at no stage was required to make any payment that could
be construed as a legally enforceable debt enabling the complainant to present the
cheques in question.

[18] At the outset, it is relevant to note that this Court can quash the summoning
orders issued in NI Act cases in the exercise of its inherent jurisdiction under Section
482 of the Code of Criminal Procedure, 1973 (CrPC) if such unimpeachable material
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is brought forth by the accused persons which indicates that they were not concerned
with the issuance of the cheques or that no offence is made out from the admitted facts.
The Hon'ble Apex Court in the case of Rathish Babu Unnikrishnan v. State (NCT of
Delhi),2022 SCCOnNLineSC 513 had discussed the scope of interference by the High
Court against the issuance of process under the NI Act as under:

"8. The issue to be answered here is whether summons and trial notice should
have been quashed on the basis of factual defences. The corollary therefrom
is what should be the responsibility of the quashing Court and whether it must
weigh the evidence presented by the parties, at a pre-trial stage. XXXX XXXX
XXXX

16. The proposition of law as set out above makes it abundantly clear that the
Court should be slow to grant the relief of quashing a complaint at a pre-trial
stage, when the factual controversy is in the realm of possibility particularly
because of the legal presumption, as in this matter. What is also of note is that
the factual defence without having to adduce any evidence need to be of an
unimpeachable quality, so as to altogether disprove the allegations made in
the complaint.

17. The consequences of scuttling the criminal process at a pretrial stage can
be grave and irreparable. Quashing proceedings at preliminary stages will
result in finality without the parties having had an opportunity to adduce
evidence and the consequence then is that the proper forum i.e., the trial
Court is ousted from weighing the material evidence. If this is allowed, the
accused may be given an un-merited advantage in the criminal process. Also
because of the legal presumption, when the cheque and the signature are not
disputed by the appellant, the balance of convenience at this stage is in favour
of the complainant/prosecution, as the accused will have due opportunity to
adduce defence evidence during the trial, to rebut the presumption.

18. Situated thus, to non-suit the complainant, at the stage of the summoning
order, when the factual controversy is yet to be canvassed and considered by
the trial court will not in our opinion be judicious. Based upon a prima facie
impression, an element of criminality cannot entirely be ruled out here subject
to the determination by the trial Court. Therefore, when the proceedings are at
a nascent stage, scuttling of the criminal process is not merited."

[19] In the case of Sunil Todi and Others v. State of Gujarat and Another,
2022 16 SCC 762, the cheques were issued by the accused as a security deposit under
a power supply agreement, and on non-payment of the amount, the cheques were
dishonoured on its presentation. It was contended on behalf of the accused that the
cheques were intended at all material times to be security towards debt and were not
intended to be deposited and would not attract the provisions of Section 138 of the NI
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Act on its dishonour. The Hon'ble Apex Court, after considering the earlier judgments
on the issue, held as under:

"23. Besides the distinguishing features which were noticed in Sampelly,,
there was another ground which weighed in the judgment of this Court. The
Court adverted to the decision in HMT Watches v. MA Habidato hold that
whether the cheques were given as security constitutes the defense of the
accused and is a matter of trial. The extract from the decision in HMT
Watches, which is cited in the decision in Indus Airways is thus:

"10. Whether the cheques were given as security or not, or whether there was
outstanding liability or not is a question of fact which could have been
determined only by the trial court after recording evidence of the parties. In
our opinion, the High Court should not have expressed its view on the
disputed questions of fact in a petition under Section 482 of the Code of
Criminal Procedure, to come to a conclusion that the offence is not made out.
The High Court has erred in law in going into the factual aspects of the matter
which were not admitted between the parties. XXXX XXXX XXXX

33. At this stage, it would be instructive to note the order of a two judge
Bench of this Court in Womb Laboratories Pvt. Ltd. v. Vijay Ahuja. In that
case, the High Court had quashed proceedings initiated against the first
respondent for offences punishable under Section 138 of the NI Act merely
on the basis of the assertion in the complaint that "security cheques were
demanded" in response to which the accused had issued three signed blank
cheques with the assurance that if the amount was not returned, the cheques
could be encashed. The High Court held that the cheques were given only by
way of security and therefore not towards the discharge of a debt or liability
on the basis of which the complaint was quashed. Allowing the appeal by the
drawee, this Court observed:

"5. In our opinion, the High Court has muddled the entire issue. The averment
in the complaint does indicate that the signed cheques were handed over by
the accused to the complainant. The cheques were given by way of security,
is a matter of defence. Further, it was not for the discharge of any debt or any
liability is also a matter of defence. The relevant facts to countenance the
defence will have to be proved - that such security could not be treated as
debt or other liability of the accused. That would be a triable issue. We say so
because, handing over of the cheques by way of security per se would not
extricate the accused from the discharge of liability arising from such
cheques."

34. The order of this Court in Womb Laboratories holds that the issue as to
whether the cheques were given by way of security is a matter of defence.
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This line of reasoning in Womb Laboratories is on the same plane as the
observations in HMT Watches,, where it was held that whether a set of
cheques has been given towards security or otherwise or whether there was an
outstanding liability is a question of fact which has to be determined at the
trial on the basis of evidence. The rationale for this is that a disputed gquestion
of this nature cannot be resolved in proceedings under Section 482 CrPC,
absent evidence to be recorded at the trial.

35. The submission which has been urged on behalf of the appellants,
however, is that the fact that the cheques in the present case have been issued
as a security is not in dispute since it stands admitted from the pleading of the
second respondent in the suit instituted before the High Court of Madras. The
legal requirement which Section 138 embodies is that a cheque must be
drawn by a person for the payment of money to another "for the discharge, in
whole or in part, of any debt or other liability'. A cheque may be issued to
facilitate a commercial transaction between the parties. Where, acting upon
the underlying purpose, a commercial arrangement between the parties has
fructified, as in the present case by the supply of electricity under a PSA, the
presentation of the cheque upon the failure of the buyer to pay is a
consequence which would be within the contemplation of the drawer. The
cheque, in other words, would in such an instance mature for presentation
and, in substance and in effect, is towards a legally enforceable debt or
liability. This precisely is the situation in the present case which would negate
the submissions of the appellants. XXXX XXXX XXXX

54. In the present case, it is evident that the principal grounds of challenge
which have been set up on behalf of the appellants are all matters of defence
at the trial. The Magistrate having exercised his discretion, it was not open to
the High Court to substitute its discretion. The High Court has in a carefully
considered judgment, analysed the submissions of the appellants and for
justifiable reasons has come to the conclusion that they are lacking in
substance."

[20] This Court, in the case Suresh Chandra Goyal v. Amit Singhal,2015
SCCOnLineDel 9459 had an occasion to deal in detail with the circumstances where
the debt in question can be interpreted to be owed by the accused to the complainant
for the purpose of Section 138 of the NI Act. The Court interpreted the term legally
enforceable debt when the cheques are issued as a security. It was held that the
expression security cheque is not a statutorily defined expression in the Act. There can
be a situation where the cheques are given to provide an assurance or comfort to the
drawee that in case of failure to pay the primary consideration on the due date, the
security may be enforced. It was held as under:
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"50. In Indus Airways Pvt. Ltd. v. Magnum Aviation Pvt. Ltd., 1V,2014 SLT
321, the question that arose for consideration before the Supreme Court was,
whether the post dated cheques issued by the appellants (purchasers) as an
advance payment in respect of purchase orders could be considered in
discharge of a legally enforceable debt or other liability and, if so, whether
the dishonour of such cheques amount to an offence under Section 138 of NI
Act. The appellants before the Supreme Court were the purchasers who had
placed purchase orders and issued post dated cheques in favour of the
respondent towards advance payment. One of the terms and conditions of the
contract was that the entire payment would be made to the supplier in
advance. The supplier claimed that the advance payment had to be made, as it
had to procure the parts from abroad. The cheques were dishonoured upon
presentation on the ground that the purchasers had stopped payment.
Thereafter, the purchasers cancelled the purchase orders and requested for
return of the cheques. The respondent/seller insisted on collecting payment
and initiated a complaint under Section 138 of NI Act after sending a demand
notice.

51. This Court, following its decision in Moji Engineering Systems Ltd. v.
A.B. Sugars Ltd.,2008 DLT 579, held that the issuance of a cheque at the
time of signing such a contract has to be considered against a liability, as the
amount written in the cheque is payable by the person on the date mentioned
in the cheque. XXXX XXXX XXXX

61. Thus, in my view, it makes no difference whether, or not, there is an
express understanding between the parties that the security may be enforced
in the event of failure of the debtor to pay the debt or discharge other liability
on the due date. Even if there is no such express agreement, the mere fact that
the debtor has given a security in the form of a post dated cheque or a current
cheque with the agreement that it is a security for fulfillment of an obligation
to be discharged on a future date itself, is sufficient to read into the
arrangement, an agreement that in case of failure of the debtor to make
payment on the due date, the security cheque may be presented for payment,
i.e. for recovery of the due debt. If that were not so, there would be no
purpose of obtaining a security cheque from the debtor. A security cheque is
issued by the debtor so that the same may be presented for payment.
Otherwise, it would not be a security cheque. As observed above, the MOU
(Ex.CW-1/4) does not expressly, or even impliedly states that the security
cheques are not to be used to recover the installments, even in case of failure
to pay the same by the respondent/debtor.

62. Section 138 of NI Act does not distinguish between a cheque issued by
the debtor in discharge of an existing debt or other liability, or a cheque
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issued as a security cheque on the premise that on the due future date the debt
which shall have crystallized by then, shall be paid. So long as there is a debt
existing, in respect whereof the cheque in question is issued, in my view, the
same would attract Section 138 of NI Act in case of its dishonour."

[21] Section 138 of the NI Act specifically mentions that the cheque must have
been issued for discharge of not only any debt but can also be for "other liability". It is,
therefore, not necessary that when the cheques are issued, the drawer had any debt to
discharge on the date of issuance.

[22] As discussed above, the allegations made in the complaint, at the stage when
the complaint is sought to be quashed at the initial stage, are to be taken as correct
unless evidence of unimpeachable character has been produced.

[23] The legal presumption of the cheques having been issued in the discharge of
liability must also receive due weightage. In a situation where the accused moves the
Court for quashing even before the trial has commenced, the Court's approach should
be careful not to prematurely extinguish the case by disregarding the legal presumption
supporting the complaint. The Hon'ble Apex Court, in the case of Bir Singh v.
Mukesh Kumar, 2019 4 SCC 197, held as under:

"32. The proposition of law which emerges from the judgments referred to
above is that the onus to rebut the presumption under Section 139 that the
cheque has been issued in discharge of a debt or liability is on the accused
and fact that the cheque might be post-dated does not absolve the drawer of a
cheque of the penal consequences of Section 138 of the Negotiable
Instruments Act.

33. A meaningful reading of the provisions of the Negotiable Instruments Act
including, in particular, Sections 20, 87 and 139, makes it amply clear that a
person who signs a cheque and makes it over to the payee remains liable
unless he adduces evidence to rebut the presumption that the cheque had been
issued for payment of a debt or in discharge of a liability. It is immaterial that
the cheque may have been filled in by any person other than the drawer, if the
cheque is duly signed by the drawer. If the cheque is otherwise valid, the
penal provisions of Section 138 would be attracted.”

[24] On a careful reading of the complaint and the order passed by the learned
MM, what is apparent is that a possible view is taken that the cheques in dispute were
issued with the consent and knowledge of the petitioner which were to be honoured in
the event, the petitioner violated the terms of the service manual towards his liability in
part or full. It is alleged by the complainant that the petitioner, unauthorizedly left, in
the middle of the academic session without any intimation, information, permission or
sanction of leave leading to gross violation of terms and conditions incorporated in the
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service manual. It is the case of the complainant that the petitioner is hence, liable for
payment of damages to the complainant.

[25] When there is a legal presumption and where facts are contested, it would not
be judicious for the Court to separate the wheat from the chaff under the garb of
inherent powers. It has been held time and again that the power of quashing criminal
proceedings while exercising power under Section 482 of the CrPC should be
exercised sparingly and with circumspection.

[26] The learned counsel for the petitioner relied on the judgment passed by a
coordinate bench of this Court in Vivek Rai v. Aakash Institute (supra), to contend that
clauses contained in a similar Service Rule Manual pertaining to security cheques were
deemed unconscionable and contrary to public policy under Section 23 of the Indian
Contract Act.

[27] At this stage, however, it is important to note that the petitioner had entered
into a contract with the respondent regarding his employment, which was governed by
certain terms and conditions. In accordance with the contract, the petitioner provided
undated cheques as security, which were duly signed. When the petitioner allegedly
breached the terms of the contract, the respondent presented the cheques, and upon
their dishonour, initiated proceedings under Section 138 of the NI Act.

[28] Whether the judgment relied upon by the petitioner in Vivek Rai v. Aakash
Institute (supra) is applicable to the facts of the present case or whether the Service
Manual signed by the petitioner was executed under coercion or deception thereby
vitiating the consent are issues that necessitate a comprehensive examination during
the trial. This determination would necessitate the court to adjudicate on the specific
circumstances under which the contract was executed and to interpret the relevant
clauses of the agreement. These are factual issues that serve as defences in the case
and are not appropriate for determination under the powers conferred by Section 482
of the CrPC at this stage. It is well-established that the High Courts should refrain
from expressing any views on disputed questions of fact in proceedings under Section
482 of the CrPC, as doing so would be preempting the trial.

[29] In the wake of the aforesaid discussion, this Court finds that the petitioner, at
best, has raised question of fact mixed with question of law which cannot be examined
in the limited jurisdiction under Section 482 of the CrPC, for it is desirable that the
same be left to be adjudicated upon based on the evidence led by both sides at the trial.

[30] In view of the above, the petition is dismissed. Pending application(s) also
stand disposed of
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IN THE HIGH COURT AT CALCUTTA
[Before Ajay Kumar Gupta]
Cr R (Criminal Revision) No. 3849 of 2022 dated 13/09/2024

AT Deb @ Ashutosh Deb
Versus
West Bengal Essential Commodities Supplies Corporation Ltd

SECTION 202 ENQUIRY

Code of Criminal Procedure, 1973 Sec. 482, Sec. 204, Sec. 200, Sec. 202 - Negotiable
Instruments Act, 1881 Sec. 138, Sec. 142 - Section 202 Enquiry - Petitioner challenged
lower court's orders rejecting request for an enquiry under Section 202 of CrPC in a
complaint filed under Section 138 of the Negotiable Instruments Act - Complaint
alleged petitioner issued cheques to discharge existing liabilities, which were
dishonoured due to insufficient funds - Petitioner sought enquiry under Section 202 as
he resided beyond court's jurisdiction - Lower courts dismissed the request citing that
the complaint, supported by an affidavit, met the requirement for issuing process under
Section 138 without further enquiry - Held that enquiry under Section 202 is
mandatory for accused residing outside jurisdiction but not applicable where sufficient
satisfaction is drawn from the available records - Petition Dismissed.

Law Point: Section 202 CrPC mandates an enquiry if the accused resides beyond

court's jurisdiction. However, this requirement can be waived if the court finds
adequate grounds to proceed based on the complaint and supporting affidavit.

Acts Referred:
Code of Criminal Procedure, 1973 Sec. 482, Sec. 204, Sec. 200, Sec. 202
Negotiable Instruments Act, 1881 Sec. 138, Sec. 142

Counsel:
Ayan Bhattacharjee, Arpit Choudhury, Suman Majumdar, Rajib Roy
JUDGEMENT

Ajay Kumar Gupta, J.- [1] By filing this Criminal Revisional application under
Section 482 of the Code of Criminal Procedure, 1973, the petitioner being the accused
has assailed the Judgment and Order dated 6th September, 2022 passed by the Court of
the Learned Chief Judge, City Sessions Court at Calcutta in Criminal Revision No. 123
of 2022, thereby affirmed the Order dated 20th May, 2022 passed by the Court of the
Learned Metropolitan Magistrate, 16th Court at Calcutta in connection with a
Complaint Case No. C/9561 of 2005 filed under Section 138 read with Section 142 of
the Negotiable Instruments Act, 1881.
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[2] By the said order dated 20th May, 2022, the Learned Metropolitan Magistrate
had rejected the prayer of the petitioner for conducting an enquiry under Section 202
of the CrPC and fixed a date for cross-examination of P.W. 1.

[3] The sum and substance of the case is that the OP No. 2 being the Director of
the Company, namely, West Bengal Essential Commodities Supplies Corporation
Limited has filed a petition of complaint under Section 138 read with Section 142 of
the Negotiable Instruments Act, 1881 (in short 'NI Act’) to the Court of Learned
Metropolitan Magistrate, 16th Court at Calcutta against the petitioner herein.

3a. The complainant has alleged, inter alia, that the petitioner no. 1 being the
Director of M/s. Gems Refineries (1997) Private Limited having its office at 14, P.N.
Banerjee Road, P.O. and P.S. Budge Budge, District South 24 Parganas, Pin Code No.
743319 has issued 22 cheques of different amounts on the different dates aggregating
to a sum of Rs. 5,17,00,000/- only in favour of the complainant to discharge its
existing liabilities which was accrued out of business transaction between the accused
and the complainant.

3b. Those cheques were presented on 9th and 12th September, 2005 with the
Central Bank of India, New Market Branch having its office at New Market, P.S. New
Market at Calcutta 700 001 but the said cheques were dishonoured by the bankers of
the accused/petitioner on the ground of "insufficient funds". Such intimation has been
received from the said bank on the same dates i.e. on 9th and 12th September, 2005,
but in spite of issuing notice upon the accused person in or about 5th October, 2005,
failed to pay the same. The notice was received and acknowledged by the accused
person on 8th October, 2005.

3c. The accused committed an offence under Section 138 read with Section 142 of
the NI Act, 1881 since issuance of cheques is prima facie a conclusive proof of the
accused existing liability. The said cheques were issued by the accused person with
ulterior motive and mala fide intention, as at the time of issuance of the said cheques,
the accused person was fully aware of the fact that the same could be dishonoured as
those cheques were issued intentionally and deliberately with full knowledge of having
insufficient funds with its bankers. As such, the complainant has been compelled to
file a complaint under Section 138 read with Section 142 of the NI Act, 1881 and as
amendment therein and prayed for taking cognizance against the accused person.

3d. The Learned Magistrate issued summons after taking cognizance against the
accused person under Section 138 read with Section 142 of the NI Act, 1881.
Petitioner appeared and filed a petition under Section 202 of the CrPC contending
therein that the accused person is residing beyond the territorial jurisdiction of the
Learned Magistrate as such, the Learned Magistrate ought to have resorted to further
enquiry under Section 202 of the CrPC prior to issuance of the process of summons
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against the accused person. The Learned Magistrate rejected the application filed by
the accused vide Order dated 20th May, 2022 after hearing the parties.

3e. Being aggrieved by and dissatisfied with the Impugned Order dated 20th May,
2022, the petitioner herein filed a Criminal Revisional application before the Learned
Chief Judge, City Sessions Court at Calcutta being Criminal Revision No. 123 of 2022
challenging the legality, propriety and correctness of the Impugned Order. The
Learned Chief Judge, after hearing the parties, affirmed the Order dated 20th May,
2022 passed by the Learned Metropolitan Magistrate, 16th Court, Calcutta as, inter
alia, as follows: -

"11. Section 145 of the NI Act provides that evidence of the complainant may
be given by him on affidavit, which shall be read in evidence in an inquiry,
trial or other proceeding notwithstanding anything contained in the CrPC. The
Constitution Bench held that Section 145 has been inserted in the Act, with
effect from 2003 with the laudable object of speeding up trials in complaints
filed under Section 138. Hence, the Court noted that if the evidence of the
complainant may be given by him on affidavit, there is no reason for insisting
on the evidence of the witnesses to be taken on oath. Consequently, it was
held that Section 202(2) CrPC is inapplicable to complaints under Section
138 in respect of the examination of witnesses on oath. The Court held that
the evidence of witnesses on behalf of the complainant shall be permitted on
affidavit. If the Magistrate holds an inquiry himself, it is not compulsory that
he should examine witnesses and in suitable cases the Magistrate can examine
documents to be satisfied that there are sufficient grounds for proceeding
under Section 202.

The same view has been reflected in Sunil Todi & another's case passed on
03.12.2021 by Hon'ble Apex Court.

12. In the present case, the Ld. Magistrate had held the evidence of the
complainant on affidavit and this means that the Magistrate had already held
an inquiry by herself and so the Magistrate has power to postpone section 202
Cr.P.C by holding inquiry by holding separate agencies.

13. If that be so, this Court finds that the impugned order passed by the Ld.
Magistrate requires no interference and thus, the impugned order is affirmed."

Under the above circumstances, the present Criminal Revisional application has
been filed before this Hon'ble High Court and came up before this Bench for its
disposal.

[4] Learned counsel, representing the petitioner, submitted that the
petitioner/accused resides beyond the territorial jurisdiction of the Court of the
Learned Magistrate. Prior to issuing process against the accused under Section 138
read with Section 142 of the NI Act, 1881, the Learned Magistrate ought to have
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resorted to further enquiry under Section 202 of the Code of Criminal Procedure
because Section 202 of the CrPC provides mandatory enquiry in respect of accused
person, who is residing beyond the jurisdiction of the Learned Court and the same was
amended in the Code of Criminal Procedure, which came into effect from June 23,
2006 i.e. much after issuance of process against the accused but after pronouncement
of the Special Bench Judgment of the Hon'ble Supreme Court now it has become
mandatory in nature to conduct enquiry under Section 202 of the CrPC even in a case
under Section 138 of the NI Act. The Five-Judge Bench of the Hon'ble Supreme Court
of India in Suo Motu Writ Petition (Cri) No. 2 of 2020 in re: expeditious trial of cases
under Section 138 of NI Act, 1881 reported in AIR 2021 Supreme Court 1957 at para
24 has made it clear that such enquiry under Section 202 of the CrPC is mandatory in
nature. The Hon'ble Supreme Court had held as follows:

"Enquiry shall be conducted on receipt of the complaint under Section 138 of
the Act to arrive at sufficient ground to proceed against the accused when
such accused resides beyond the territorial jurisdiction of the Court."”

4a. It is further submitted that the obligation of holding such mandatory enquiry
under Section 202 of the CrPC is vested upon the Learned Trial Magistrate. But the
Learned Trial Magistrate completely erroneously issued process against the accused.
As such, the petitioner/accused filed an application before the Learned Trial
Magistrate praying for enquiry under Section 202 of the CrPC which is mandatory in
nature but despite the said facts, the Learned Trial Magistrate failed to cure such
illegality for salvation of justice. It is also incumbent duty of the Learned Magistrate to
rectify such error when the application has been filed by the petitioner but the same
was rejected. Not only that, the Learned Magistrate failed to rectify such error even
indicated by the petitioner. The Learned Chief Judge also failed to consider the
observation of the Hon'ble Apex Court passed in a case K.S. Joseph Vs. Philips
Carbon Block Limited, 2017 1 SCC(Cri) 270 wherein the Hon'ble Apex Court held
that "Postponement of issue of process by Magistrate Purpose of - Held, is to avoid
unnecessary harassment to proposed accused Complaint regarding dishonour of
cheque under S. 138, NI Act Plea of appellant- accused, that he being resident of area
outside territorial jurisdiction of Magistrate who issued summons, an enquiry within
meaning of S. 202 CrPC was mandatory, and since that was not done, order of
cognizance and issuance of summons was bad in law".

4b. The learned counsel further placed reliance upon several judgments with
regard to the enquiry under Section 202 of the CrPC is compulsory as under:

I. Abhijit Pawar v. Hemant Madhukar Nimbalkar and another, 2017
AIR(SC) 299;];

ii. Sunil Todi and Ors. V. State of Gujarat and Anr., 2022 AIR(SC) 147,
AIROnline 2021 SC 1120;];
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iii. Krishna Nand Shastri and Others v. State of Jharkhand,2023 SCCOnLineJhar
517].

4c. It was further submitted that the Learned Sessions Judge also
neglected/ignored the observation of the Learned Trial Magistrate to the effect that
since the opposite party no. 1 being public servant of Government of West Bengal
undertaking so his examination under Section 200 of the CrPC followed by the enquiry
in terms of Section 202 of the CrPC was not mandatory in the present case is grossly
erroneous finding as such same is liable to be set aside. Section 202 of the CrPC does
not discriminate between a public servant and/or a private individual. Hence, in the
present case, even if the complainant's examination under Section 200 of the CrPC can
be eliminated because the complainant is public servant but that does not entitle the
Court to do so with the enquiry under Section 202 of the CrPC, which is mandatory in
nature. In order to see that innocent persons should not be harassed by filing a
frivolous application as such, the legislative amended sub-section (1) of Section 202 of
the CrPC to make it obligatory upon the Magistrate before summoning the accused
residing beyond his jurisdiction, he shall enquire into the case himself or direct
investigation is to be made by a police officer or by such other person as he thinks fit,
for finding out whether or not there are sufficient grounds for proceeding against
accused persons.

4d. Finally, the learned counsel submitted that if the initial action, taken by the
Learned Trial Court, is flawed, then all subsequent actions would be flawed as such,
the Judgment and Order passed by the Learned Chief Judge as well as Order dated
20th May, 2022 passed by the Learned Trial Magistrate is liable to be set aside.
Consequently, the entire proceeding is also liable to be quashed. To bolster his
contention, he further placed reliance upon the judgments delivered in the cases as
under:

1. State of Punjab v. Davinder Pal Singh Bhullar and Others, 2011 14 SCC
770;] reported in and

2. Odi Jerang v. Nabajyoti Baruah & Ors.[(Special Leave to Appeal (Crl) no(s).
2135/2022).]

[5] Per contra, the learned counsel appearing on behalf of the opposite parties
vociferously opposed the submission made by the learned counsel appearing on behalf
of the petitioner and further argued that the judgments referred by the learned counsel
for the petitioner are not at all applicable in the present facts and circumstances of the
case. In the present case, complainant is a Public Servant and had filed complaint
under Section 138 read with Section 142 of the N.I. Act, 1881 and in those cases,
Sections 200 and 202 of the CrPC are not even applicable, when complaint filed by the
Public Servant with an affidavit pursuant to Section 145 of the N.I. Act, 1881. It is true
that Section 202 of the CrPC was amended for conducting an enquiry before issuing of
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process which came into effect from 23.06.2006 but such enquiry is not at all
applicable if requisite satisfaction can be obtained by the Learned Magistrate from the
materials available on the record. Rather, the judgment in Re: expeditious trial of cases
under Section 138 of the NI Act, 1881 referred by the learned counsel appearing on
behalf of the petitioner is not applicable in the present facts and circumstances.

5a. The complaint was supported by an affidavit. The Learned Trial Court has
examined the witness and further relied upon the materials available on the record and
after being satisfied himself issued process. According to the amendment provided
under Section 145 of the NI Act, 1881, affidavit may be accepted as an evidence
during enquiry or trial as a consequence during enquiry under Section 200 of CrPC
instead of examining the complainant, a Magistrate can accept the affidavit affirmed
by him. When there is such provision for acceptance of complainant on the basis of
affidavit affirmed by him, the compliance of Section 202 of CrPC is not at all required
or applicable in respect of the trial of an offence under Section 138 of the NI Act,
1881. Accordingly, the Learned Trial Magistrate had rightly rejected the prayer for
enquiry as provided under Section 202 of the CrPC because there is no specific mode
and manner of enquiry is provided under Section 202 of the CrPC. The enquiry
envisaged under Section 202 of the CrPC, the witnesses are examined whereas under
Section 200 of CrPC, the examination of complaint only is necessary with the option
of examining the witnesses present, if any. Accordingly, the instant Criminal
Revisional application has no merits and is liable to be dismissed.

In support of his submission, he placed reliance upon the judgments delivered in
the cases as under:

I. S. S. Binu v. State of West Bengal and another,2018 CRILJ 3769]

ii. Sunil Todi and Ors. V. State of Gujarat and Anr., 2022 AIR(SC) 147,
AIROnline 2021 SC 1120;]

iii. M/s. Trend Bags and Another Vs. State of West Bengal and Another[ CRR No.
2687 of 2016.]

DISCUSSION AND FINDINGS OF THIS COURT:

[6] In view of the above submissions and arguments made by the learned counsels
appearing for the parties and upon perusal of the contents of the complaint and petition
as well as order of taking cognizance and issuance of process as well as Judgment and
Order passed by the Learned Sessions Court, this Court would like to refer some
relevant provisions for ready reference and assessment first herein below before
entering into the merits of this case. Those Sections are read as under:

"Section 200- Examination of complainant. A Magistrate taking cognizance
of an offence on complaint shall examine upon oath the complainant and the
witnesses present, if any, and the substance of such examination shall be
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reduced to writing and shall be signed by the complainant and the witnesses,
and also by the Magistrate:

Provided that, when the complaint is made in writing, the Magistrate need not
examine the complainant and the witnesses

(a) if a public servant acting or purporting to act in the discharge of his official
duties or a Court has made the complaint; or

(b) if the Magistrate makes over the case for inquiry or trial to another Magistrate
under section 192:

Provided further that if the Magistrate makes over the case to another Magistrate
under section 192 after examining the complainant and the witnesses, the latter
Magistrate need not re-examine them.

Section 201- Procedure by Magistrate not competent to take cognizance of the
case. If the complaint is made to a Magistrate who is not competent to take cognizance
of the offence, he shall,

(a) if the complaint is in writing, return it for presentation to the proper Court with
an endorsement to that effect;

(b) if the complaint is not in writing, direct the complainant to the proper Court.

Section 19 of the Criminal Procedure (Amendment) Act, 2005 has been
promulgated by the legislature for amending sub-section (1) of Section 202 CrPC
which came into force with effect from June 23, 2006. By virtue of the aforesaid
amendment, the word "shall" has been inserted in sub-section (1) of Section 202
Cr.P.C. After the above amendment sub-section (1) of Section 202 Cr.P.C. runs as
follows: -

"Section 202- Postponement of issue of process. (1) Any Magistrate, on
receipt of a complaint of an offence of which he is authorised to take
cognizance or which has been made over to him under section 192, may, if he
thinks fit, and shall, in a case where the accused is residing at a place beyond
the area in which he exercises his jurisdiction, postpone the issue of process
against the accused, and either inquire into the case himself or direct an
investigation to be made by a police officer or by such other person as he
thinks fit, for the purpose of deciding whether or not there is sufficient ground
for proceeding:

Provided that no such direction for investigation shall be made,

(a) where it appears to the Magistrate that the offence complained of is triable
exclusively by the Court of Sessions; or

(b) where the complaint has not been made by a Court, unless the complainant and
the witnesses present (if any) have been examined on oath under section 200.
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(2) In an inquiry under sub-section (1), the Magistrate may, if he thinks fit, take
evidence of witnesses on oath:

Provided that if it appears to the Magistrate that the offence complained of is
triable exclusively by the Court of Session, he shall call upon the complainant to
produce all his witnesses and examine them on oath.

(3) If an investigation under sub-section (1) is made by a person not being a police
officer, he shall have for that investigation all the powers conferred by this Code on an
officer in charge of a police station except the power to arrest without warrant.

Section 203- Dismissal of complaint. If, after considering the statements on oath
(if any) of the complainant and of the witnesses and the result of the inquiry or
investigation (if any) under section 202, the Magistrate is of opinion that there is no
sufficient ground for proceeding, he shall dismiss the complaint, and in every such
case he shall briefly record his reasons for so doing.

Section 204- Issue of process. (1) If in the opinion of a Magistrate taking
cognizance of an offence there is sufficient ground for proceeding, and the case
appears to be

(a) a summons-case, he shall issue his summons for the attendance of the accused,
or (b) a warrant-case, he may issue a warrant, or, if he thinks fit, a summons, for
causing the accused to be brought or to appear at a certain time before such Magistrate
or (if he has no jurisdiction himself) some other Magistrate having jurisdiction.

(2) No summons or warrant shall be issued against the accused under sub-section
(1) until a list of the prosecution witnesses has been filed.

(3) In a proceeding instituted upon a complaint made in writing, every summons
or warrant issued under sub-section (1) shall be accompanied by a copy of such
complaint.

(4) When by any law for the time being in force any process-fees or other fees are
payable, no process shall be issued until the fees are paid and, if such fees are not paid
within a reasonable time, the Magistrate may dismiss the complaint.

(5) Nothing in this section shall be deemed to affect the provisions of section 87."
Section 145 of the Negotiable Instruments Act, 1881 reads as under:

"Section 145- Evidence on affidavit. (1) Notwithstanding anything contained
in the Code of Criminal Procedure, 1973 (2 of 1974), the evidence of the
complainant may be given by him on affidavit and may, subject to all just
exceptions be read in evidence in any enquiry, trial or other proceeding under
the said Code.
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(2) The Court may, if it thinks fit, and shall, on the application of the
prosecution or the accused, summon and examine any person giving evidence
on affidavit as to the facts contained therein."

[7] In view of the contention of the parties as well as backdrop of the aforesaid
relevant provisions of law, this Court has to decide the following issues: -

() Whether the amendment of Section 202 of the Code of Criminal Procedure,
1973 as enacted vide Section 19 of the Criminal Procedure (Amendment) Act, 2005 is
mandatory in nature while conducting an enquiry under Section 202 of the CrPC
before issuing process under Section 204 of the CrPC to an accused, who resides
beyond the territorial jurisdiction of the Court of the Trial Magistrate?

(i) Whether Section 202 of the CrPC is applicable in a case of the Court
complaint filed under Sections 138 read with Section 142 of the NI Act, 1881 even
supported by an affidavit by the Public Servant?

[8] It is admitted facts that the petitioner resides beyond the territorial jurisdiction
of the Court concerned. There is no dispute with regard to the address. Accordingly, it
would be necessary to assert whether the Learned Trial Magistrate should follow the
provisions of sub-section (1) of Section 202 of the CrPC and for that this Court relied a
judgment placed by the opposite parties passed in S. S. Binu v. State of West Bengal
and another,2018 CRILJ 3769] where the Division Bench observed in paragraph nos.
61 to 68 as under: -

"61. The term "inquiry" is defined under Sub-Section (g) of Section 2 Cr.P.C
which is quoted below: -

2.(g) "inquiry" means every inquiry other than trial, conducted under this
court by a Magistrate or court.”

62. The above provision purports that every inquiry other than a trial
conducted by the Magistrate or court is an inquiry under Section 200, Cr.P.C.
Examination of complaint only is necessary with the option of examining the
witness present, if any, under the inquiry under Section 202, Cr.P.C., the
witnesses are examined for the purpose of deciding whether or not there is
sufficient ground for proceeding against the accused.

63. In Chandra Deo Singh Vs. P. C. Bose, 1963 AIR(SC) 1430 a four
Judges Bench of the Hon'ble Supreme Court considered Section 202 of the
old Criminal Procedure and held as under: -

8. . .. the object of the provisions of Section 202 (corresponding to present
Section 202 of the Code), was to enable the Magistrate to form an opinion as
to whether process should be issued or not and to remove from his mind any
hesitation that he may have felt upon the mere perusal of the complaint and
the consideration of the complainant's evidence on oath.
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64. The Hon'ble Supreme Court while considering the objects underlined the
provisions of Section 202 Cr.P.C. in Manharibhai Muljibhai Kakadia &
Anr., 2012 AIR(SCW) 5314, para 23) (supra) and made the following
observations: -

"20. Section 202 of the Code has twin objects; one, to enable the Magistrate
to scrutinize carefully the allegations made in the complaint with a view to
prevent a person named therein as accused from being called upon to face an
unnecessary, frivolous or meritless complaint and the other, to find out
whether there is some material to support the allegations made in the
complaint. The Magistrate has a duty to elicit all facts having regard to the
interest of an absent accused person and also to bring to book a person or
persons against whom the allegations have been made. To find out the above,
the Magistrate himself may hold an inquiry under Section 202 of the Code or
direct an investigation to be made by a police officer. The dismissal of the
complaint under Section 203 is without doubt a pre-issuance of process stage.
The Code does not permit an accused person to intervene in the course of
inquiry by the Magistrate under Section 202. The legal position is no more res
integra in this regard. More than five decades back, this Court in Vadilal
Panchal v. Dattatraya Dulaji Ghadigaonker, 1960 AIR(SC) 1113) with
reference to Section 202 of the Criminal Procedure Code, 1898
(corresponding to Section 202 of the present Code) held that the inquiry
under Section 202 was for the purpose of ascertaining the truth or falsehood
of the complaint, i.e. for ascertaining whether there was evidence in support
of the complaint so as to justify the issuance of process and commencement
of proceedings against the person concerned.

65. The amended provision of sub-section (1) of Section 202 CrPC came up
for consideration of the Hon'ble Supreme Court in the matter of National
Bank of Oman (supra) and the following observation made in the above
decision is hereunder: -

9. The duty of a Magistrate receiving a complaint is set out in Section 202,
Cr.PC and there is an obligation on the Magistrate to find out if there is any
matter which calls for investigation by a criminal court. The scope of enquiry
under this section is restricted only to find out the truth or otherwise of the
allegations made in the complaint in order to determine whether process has
to be issued or not. Investigation under Section 202, CrPC is different from
the investigation contemplated in Section 156 as it is only for holding the
Magistrate to decide whether or not there is sufficient ground for him to
proceed further. The scope of enquiry under Section 202, CrPC is, therefore,
limited to the ascertainment of truth or falsehood of the allegations made in
the complaint:
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(1) on the materials placed by the complainant before the court;

(i) for the limited purpose of finding out whether a prima facie case for issue
of process has been made out; and

(iii) for deciding the question purely from the point of view of the
complainant without at all adverting to any defense that the accused may
have.

66. In Vijay Dhanuka (2014 AIR SCW 2095, paras 13 and 14) (supra), it has
been held that under Section 200, Cr. P.C, examination of complainant only is
necessary with the option of examining the witnesses present, if any, whereas
in enquiry under Section 202 Cr. P.C., the witnesses are examined for the
purpose of deciding whether or not there is sufficient ground for proceeding
against the accused. The relevant portion of the above decision is set out
below:

17. In view of our answer to the aforesaid question, the next question which
falls for our determination is whether the learned Magistrate before issuing
summons has held the inquiry as mandated under Section 202 of the Code.
The word "inquiry" has been defined under Section 2 (g) of the Code, the
same reads as follows: "2. xxx xxx xxx (g) "inquiry" means every inquiry,
other than a trial, conducted under this Code by a Magistrate or Court; xxx
xxx Xxx". It is evident from the aforesaid provision, every inquiry other than
a trial conducted by the Magistrate or Court is an inquiry. No specific mode
or manner of inquiry is provided under Section 202 of the Code. In the
inquiry envisaged under Section 202 of the Code, the witnesses are examined
whereas under Section 200 of the Code, examination of the complainant only
IS necessary with the option of examining the witnesses present, if any.

18. This exercise by the Magistrate, for the purpose of deciding whether or
not there is sufficient ground for proceeding against the accused, is nothing
but an inquiry envisaged under Section 202 of the Code. In the present case,
as we have stated earlier, the Magistrate has examined the complainant on
solemn affirmation and the two witnesses and only thereafter he had directed
for issuance of process. In view of what we have observed above, we do not
find any error in the order impugned. In the result, we do not find any merit in
the appeals and the same are dismissed accordingly.

67. In Vijay Dhanuka, 2014 AIR(SCW) 2095) (supra) the aforesaid principle
has been repeated and reiterated in the observation that under Section 200,
Cr.P.C. the examining of complainant only is necessary with the option of
examining the witnesses present, if any. Though no specific mode or manner
of enquiry is provided under Section 202 Cr.P.C., in an enquiry under Section
202, Cr. P.C., the witnesses are examined for the purpose of deciding whether
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or not there is sufficient ground of proceeding against the accused. The
relevant portion of the above decision is quoted below:

14. In view of our answer to the aforesaid question, the next question which
falls for our determination is whether the learned Magistrate before issuing
summons has held the inquiry as mandated under Section 202 of the Code.
The word "inquiry" has been defined under Section 2 (g) of the Code, the
same reads as follows:

2. (g) 'inquiry’ means every inquiry, other than a trial, conducted under this
Code by a Magistrate or court,

It is evident from the aforesaid provision, every inquiry other than a trial
conducted by the Magistrate or the court is an inquiry. No specific mode or
manner of inquiry is provided under Section 202 of the Code. In the inquiry
envisaged under Section 202 of the Code, the witnesses are examined
whereas under Section 200 of the Code, examination of the complainant only
IS necessary with the option of examining the witnesses present, if any. This
exercise by the Magistrate, for the purpose of deciding whether or not there is
sufficient ground for proceeding against the accused, is nothing but an inquiry
envisaged under Section 202 of the Code.

15. In the present case, as we have stated earlier, the Magistrate has examined
the complainant on solemn affirmation and the two witnesses and only
thereafter he had directed for issuance of process.

68. Therefore, keeping in mind the object sought to be achieved by way of
amendment of sub-section (1) of Section 202, Cr.P.C., the nature of enquiry
as indicated in Section 19 of the Criminal Procedure (Amendment) Act, 2005,
the Magistrate concerned is to ward of false complaints against such persons
who reside at far of places with a view to save them for unnecessary
harassment and the Learned Magistrate concerned is under obligation to find
out if there is any matter which calls for investigation by Criminal Court in
the light of the settled principles of law holding an enquiry by way of
examining the witnesses produced by the complainant or direct an
investigation made by a police officer as discussed hereinabove."

The Hon'ble Division Bench of this court finally came to conclusion and
answered in following manner in paragraph 100 of the aforesaid judgement as
under:

l.
1
I
v
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V. In cases falling under Section 138 read with section 141 of the N.I.Act, the
Magistrate is not mandatorily required to comply with the provisions of
Section 202 (1) before issuing summons to an accused residing outside the
territorial jurisdiction of the Learned Magistrate concerned."

[9] Most of the judgments relied on behalf of the petitioner were meticulously
considered by the Hon'ble Supreme Court in the case of Sunil Todi and Ors. Vs. State
of Gujarat & Anr.,2022 AIR(SC) 47] wherein the Hon'ble Supreme Court while
deciding the Issue No. 2 i.e. whether the Magistrate, in view of the Section 202, ought
to have postponed the issuance of process in a complaint case filed under Section 138
of the NI Act, 1881 had held thoroughly in paragraphs 31 to 40 as under:

"31. The second submission which has been urged on behalf of the appellants
turns upon Section 202 CrPC, which is extracted:

"202. Postponement of issue of process. (1) Any Magistrate, on receipt of a
complaint of an offence of which he is authorised to take cognizance or which
has been made over to him under section 192, may, if he thinks fit, [and shall,
in a case where the accused is residing at a place beyond the area in which he
exercises his jurisdiction,] postpone the issue of process against the accused,
and either inquire into the case himself or direct an investigation to be made
by a police officer or by such other person as he thinks fit, for the purpose of
deciding whether or not there is sufficient ground for proceeding:

Provided that no such direction for investigation shall be made, (a) where it
appears to the Magistrate that the offence complained of is triable exclusively
by the Court of Session; or

(b) where the complaint has not been made by a Court, unless the
complainant and the witnesses present (if any) have been examined on oath
under section 200.

(2) In an inquiry under sub-section (1), the Magistrate may, if he thinks fit,
take evidence of witnesses on oath: Provided that if it appears to the
Magistrate that the offence complained of is triable exclusively by the Court
of Session, he shall call upon the complainant to produce all his witnesses and
examine them on oath.

(3) If an investigation under sub-section (1) is made by a person not being a
police officer, he shall have for that investigation all the powers conferred by
this Code on an officer in charge of a police station except the power to arrest
without warrant."

32. Under Sub-Section (1) of Section 202, a Magistrate upon the receipt of a
complaint of an offence of which he/she is authorized to take cognizance is
empowered to postpone the issuance of process against the accused and either
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(1) enquire into the case; or (ii) direct an investigation to be made by a police
officer or by such other person as he thinks fit. The purpose of postponing the
issuance of process for the purposes of an enquiry or an investigation is to
determine whether or not there is sufficient ground for proceeding. However,
it is mandatory for the Magistrate to do so in a case where the accused is
residing at a place beyond the area in which the Magistrate exercises
jurisdiction. The accused persons in the present case reside at Aurangabad
while the complaint under Section 138 was filed before the Magistrate in
Mundra. The argument of the appellants is that in these circumstances, the
Magistrate was duty bound to postpone the issuance of process and to either
enquire into the case himself or to direct an investigation either by a police
officer or by some other person. Section 203 stipulates that if the Magistrate
is of the opinion on considering the statement on oath, if any, of the
complainant and of the witnesses, and the result of the enquiry or
investigation if any under Section 202 that there is no sufficient ground for
proceeding, he shall dismiss the complaint recording briefly his reasons for
doing so. The requirement of recording reasons which is specifically
incorporated in Section 203 does not find place in Section 202. Section 204
which deals with the issuance of process stipulates that if in the opinion of the
Magistrate taking cognizance of an offence, there is sufficient ground for
proceeding, he may issue (a) in a summons case, a summons for attendance of
the accused; (b) in a warrant case, a warrant or if he thinks fit a summons for
the appearance of the accused. These proceedings have been interpreted in
several judgments of this Court. For the purpose of the present case, some of
them form the subject matter of the submissions by the appellants and the
second respondent.

33. The provisions of Section 202 which mandate the Magistrate, in a case
where the accused is residing at a place beyond the area of its jurisdiction, to
postpone the issuance of process so as to enquire into the case himself or
direct an investigation by police officer or by another person were introduced
by Act 25 of 2005 with effect from 23 June 2006. The rationale for the
amendment is based on the recognition by Parliament that false complaints
are filed against persons residing at far off places as an instrument of
harassment. In Vijay Dhanuka v. Najima Mamtaj, 2014 14 SCC 638: 2014
AIR SCW 2095], this Court dwelt on the purpose of the amendment to
Section 202, observing:

"11. Section 202 of the Code, inter alia, contemplates postponement of the
issue of the process 'in a case where the accused is residing at a place beyond
the area in which he exercises his jurisdiction' and thereafter to either inquire
into the case by himself or direct an investigation to be made by a police
officer or by such other person as he thinks fit. In the face of it, what needs
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our determination is as to whether in a case where the accused is residing at a
place beyond the area in which the Magistrate exercises his jurisdiction,
inquiry is mandatory or not.

12. The words 'and shall, in a case where the accused is residing at a place
beyond the area in which he exercises his jurisdiction' were inserted by
Section 19 of the Code of Criminal Procedure (Amendment) Act (Central Act
25 of 2005) w.e.f. 23-6-2006. The aforesaid amendment, in the opinion of the
legislature, was essential as false complaints are filed against persons residing
at far-off places in order to harass them. The note for the amendment reads as
follows: 'False complaints are filed against persons residing at far-off places
simply to harass them. In order to see that innocent persons are not harassed
by unscrupulous persons, this clause seeks to amend sub-section (1) of
Section 202 to make it obligatory upon the Magistrate that before summoning
the accused residing beyond his jurisdiction, he shall enquire into the case
himself or direct investigation to be made by a police officer or by such other
person as he thinks fit, for finding out whether or not there was sufficient
ground for proceeding against the accused.' The use of the expression "shall"
prima facie makes the inquiry or the investigation, as the case may be, by the
Magistrate mandatory. The word "shall" is ordinarily mandatory but
sometimes, taking into account the context or the intention, it can be held to
be directory. The use of the word "shall" in all circumstances is not decisive.
Bearing in mind the aforesaid principle, when we look to the intention of the
legislature, we find that it is aimed to prevent innocent persons from
harassment by unscrupulous persons from false complaints. Hence, in our
opinion, the use of the expression "shall" and the background and the purpose
for which the amendment has been brought, we have no doubt in our mind
that inquiry or the investigation, as the case may be, is mandatory before
summons are issued against the accused living beyond the territorial
jurisdiction of the Magistrate."

34. This Court has held that the Magistrate is duty bound to apply his mind to
the allegations in the complaint together with the statements which are
recorded in the enquiry while determining whether there is a prima facie
sufficient ground for proceeding. In Mehmood Ul Rehman v. Khazir
Mohammad Tunda, 2015 12 SCC 420: (AIR 2015 SC 2195)], this Court
followed the dictum in Pepsi Foods Ltd. v. Special Judicial Magistrate,
1998 5 SCC 749: (AIR 1998 SC 128)] and observed that setting the criminal
law in motion against a person is a serious matter. Hence, there must be an
application of mind by the Magistrate to whether the allegations in the
complaint together with the statements recorded or the enquiry conducted
constitute a violation of law. The Court observed:

539



540

AT Deb @ Ashutosh Deb vs. West Bengal Essential Commodities

"20. The extensive reference to the case law would clearly show that
cognizance of an offence on complaint is taken for the purpose of issuing
process to the accused. Since it is a process of taking judicial notice of certain
facts which constitute an offence, there has to be application of mind as to
whether the allegations in the complaint, when considered along with the
statements recorded or the inquiry conducted thereon, would constitute
violation of law so as to call a person to appear before the criminal court. It is
not a mechanical process or matter of course. As held by this Court in Pepsi
Foods Ltd. v. Judicial Magistrate [Pepsi Foods Ltd. v. Judicial Magistrate,
1998 5 SCC 749: 1998 SCC (Cri) 1400] to set in motion the process of
criminal law against a person is a serious matter."

*k*k

"22. The steps taken by the Magistrate under Section 190(1)(a) CrPC
followed by Section 204 CrPC should reflect that the Magistrate has applied
his mind to the facts and the statements and he is satisfied that there is ground
for proceeding further in the matter by asking the person against whom the
violation of law is alleged, to appear before the court. The satisfaction on the
ground for proceeding would mean that the facts alleged in the complaint
would constitute an offence, and when considered along with the statements
recorded, would, prima facie, make the accused answerable before the court.
No doubt, no formal order or a speaking order is required to be passed at that
stage. The Code of Criminal Procedure requires speaking order to be passed
under Section 203 CrPC when the complaint is dismissed and that too the
reasons need to be stated only briefly. In other words, the Magistrate is not to
act as a post office in taking cognizance of each and every complaint filed
before him and issue process as a matter of course. There must be sufficient
indication in the order passed by the Magistrate that he is satisfied that the
allegations in the complaint constitute an offence and when considered along
with the statements recorded and the result of inquiry or report of
investigation under Section 202 CrPC, if any, the accused is answerable
before the criminal court, there is ground for proceeding against the accused
under Section 204 CrPC, by issuing process for appearance. The application
of mind is best demonstrated by disclosure of mind on the satisfaction. If
there is no such indication in a case where the Magistrate proceeds under
Sections 190/204 CrPC, the High Court under Section 482 CrPC is bound to
invoke its inherent power in order to prevent abuse of the power of the
criminal court. To be called to appear before the criminal court as an accused
is serious matter affecting one's dignity, self-respect and image in society.
Hence, the process of criminal court shall not be made a weapon of
harassment."
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These decisions were cited with approval in Abhijit Pawar v. Hemant
Madhukar Nimbalkar, 2017 3 SCC 528: AIR 2017 SC 299. After referring to the
purpose underlying the amendment of Section 202, the Court observed:

"25. the amended provision casts an obligation on the Magistrate to apply his
mind carefully and satisfy himself that the allegations in the complaint, when
considered along with the statements recorded or the enquiry conducted
thereon, would prima facie constitute the offence for which the complaint is
filed. This requirement is emphasised by this Court in a recent judgment
Mehmood Ul Rehman v. Khazir Mohammad Tunda [Mehmood Ul Rehman
v. Khazir Mohammad Tunda, 2015 12 SCC 420: AIR 2015 SC 2195:
(2016) 1 SCC (Cri) 1241 "

35. While noting that the requirement of conducting an enquiry or directing
an investigation before issuing process is not an empty formality, the Court
relied on the decision in Vijay Dhanuka which had held that the exercise by
the Magistrate for the purpose of deciding whether or not there is sufficient
ground for proceeding against the accused is nothing but an enquiry
envisaged under Section 202 of the Code.

36. In Birla Corporation Ltd. v. Adventz Investments and Holdings, 2019
16 SCC 610: AIR 2019 SC 2390], the earlier decisions which have been
referred to above were cited in the course of the judgment. The Court noted:

"26. The scope of enquiry under this section is extremely restricted only to
finding out the truth or otherwise of the allegations made in the complaint in
order to determine whether process should be issued or not under Section 204
CrPC or whether the complaint should be dismissed by resorting to Section
203 CrPC on the footing that there is no sufficient ground for proceeding on
the basis of the statements of the complainant and of his witnesses, if any. At
the stage of enquiry under Section 202 CrPC, the Magistrate is only
concerned with the allegations made in the complaint or the evidence in
support of the averments in the complaint to satisfy himself that there is
sufficient ground for proceeding against the accused."

Hence, the Court held:

"33. The order of the Magistrate summoning the accused must reflect that he
has applied his mind to the facts of the case and the law applicable thereto.
The application of mind has to be indicated by disclosure of mind on the
satisfaction. Considering the duties on the part of the Magistrate for issuance
of summons to the accused in a complaint case and that there must be
sufficient indication as to the application of mind and observing that the
Magistrate is not to act as a post office in taking cognizance of the complaint,
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in Mehmood Ul Rehman [Mehmood Ul Rehman v. Khazir Mohammad
Tunda, 2015 12 SCC 420: (2016) 1 SCC (Cri) 124] "

The above principles have been reiterated in the judgment in Krishna Lal
Chawla v. State of U.P, 2021 5 SCC 435: AIR 2021 SC 1381].

37. In this backdrop, it becomes necessary now to advert to an order dated 16
April 2021 of a Constitution Bench in Re: Expeditious Trial of Cases under
Section 138 of N.I. Act 1881 [Suo Motu Writ Petition (Cri) No. 2 of 2020,
decided on 16 April 2021 (Reported in AIR 2021 SC 1957]. The Constitution
Bench notes "the gargantuan pendency of complaints filed under Section 138"
and the fact that the "situation has not improved as courts continue to struggle
with the humongous pendency”. The court noted that there were seven major
issues which arose from the responses filed by the State Governments and the
Union Territories including in relation to the applicability of Section 202 of
the CrPC. Section 143 of the NI Act provides that Sections 262 to 265 of the
CrPC (forming a part of Chapter XXI dealing with summary trials) shall
apply to all trials for offences punishable under Section 138 of the NI Act. On
the scope of the inquiry under Section 202 CrPC in cases under Section 138
of the NI Act, there was a divergence of view between the High Courts. Some
High Courts had held that it was mandatory for the Magistrate to conduct an
inquiry under Section 202 CrPC before issuing process in complaints filed
under Section 138, while there were contrary views in the other High Courts.
In that context, the Court observed:

"10. Section 202 of the Code confers jurisdiction on the Magistrate to conduct
an inquiry for the purpose of deciding whether sufficient grounds justifying
the issue of process are made out. The amendment to Section 202 of the Code
with effect from 23.06.2006, vide Act 25 of 2005, made it mandatory for the
Magistrate to conduct an inquiry before issue of process, in a case where the
accused resides beyond the area of jurisdiction of the court. (See: Vijay
Dhanuka & Ors. v. Najima Mamtaj & Ors. 1, Abhijit Pawar v. Hemant
Madhukar Nimbalkar and Anr. and Birla Corporation Limited v. Adventz
Investments and Holdings Limited & Ors.). There has been a divergence of
opinion amongst the High Court's relating to the applicability of Section 202
in respect of complaints filed under Section 138 of the Act. Certain cases
under Section 138 have been decided by the High Court's upholding the view
that it is mandatory for the Magistrate to conduct an inquiry, as provided in
Section 202 of the Code, before issuance of process in complaints filed under
Section 138. Contrary views have been expressed in some other cases. It has
been held that merely because the accused is residing outside the jurisdiction
of the court, it is not necessary for the Magistrate to postpone the issuance of
process in each and every case. Further, it has also been held that not
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conducting inquiry under Section 202 of the Code would not vitiate the
issuance of process, if requisite satisfaction can be obtained from materials
available on record.

11. The learned Amici Curiae referred to a judgment of this Court in K.S.
Joseph v. Philips Carbon Black Ltd & Anr., 2016 AIR(SC) 2149). where
there was a discussion about the requirement of inquiry under Section 202 of
the Code in relation to complaints filed under Section 138 but the question of
law was left open. In view of the judgments of this Court in Vijay Dhanuka
(supra), Abhijit Pawar (supra) and Birla Corporation (supra), the inquiry to be
held by the Magistrate before issuance of summons to the accused residing
outside the jurisdiction of the court cannot be dispensed with. The learned
Amici Curiae recommended that the Magistrate should come to a conclusion
after holding an inquiry that there are sufficient grounds to proceed against
the accused. We are in agreement with the learned Amici."

38. Section 145 of the NI Act provides that evidence of the complainant may
be given by him on affidavit, which shall be read in evidence in an inquiry,
trial or other proceeding notwithstanding anything contained in the CrPC. The
Constitution Bench held that Section 145 has been inserted in the Act, with
effect from 2003 with the laudable object of speeding up trials in complaints
filed under Section 138. Hence, the Court noted that if the evidence of the
complainant may be given by him on affidavit, there is no reason for insisting
on the evidence of the witnesses to be taken on oath. Consequently, it was
held that Section 202(2) CrPC is inapplicable to complaints under Section
138 in respect of the examination of witnesses on oath. The Court held that
the evidence of witnesses on behalf of the complainant shall be permitted on
affidavit. If the Magistrate holds an inquiry himself, it is not compulsory that
he should examine witnesses and in suitable cases the Magistrate can examine
documents to be satisfied that there are sufficient grounds for proceeding
under Section 202.

39. In the present case, the Magistrate has adverted to:
(1) The complaint;

(i) The affidavit filed by the complainant;

(iii) The evidence as per evidence list and; and

(iv) The submissions of the complainant.

40. The order passed by the Magistrate cannot be held to be invalid as
betraying a non-application of mind. In Dy. Chief Controller of Imports &
Exports v. Roshanlal Agarwal, 2003 4 SCC 139: AIR 2003 SC 1900], this
Court has held that in determining the question as to whether process is to be
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issued, the Magistrate has to be satisfied whether there is sufficient ground for
proceeding and not whether there is sufficient ground for conviction. Whether
the evidence is adequate for supporting the conviction can only be determined
at the trial.

[See also in this context the decision in Bhushan Kumar v. State (NCT of
Delhi), 2012 5 SCC 424: AIR 2012 SC 1747]."

[10] Over all consideration of the arguments made by the parties and judgments
referred above by the parties and upon perusal of all orders passed by the Learned
Metropolitan Magistrate, this Court finds that the Learned Chief Metropolitan
Magistrate has carefully perused the complaint supported by an affidavit and
documents, taken cognizance and further transferred the case to Learned Metropolitan
Magistrate, 16th Court for enquiry and disposal under Section 192 (1) CrPC.

[11] On 13.03.2006, the complainant was examined by the Learned Metropolitan
Magistrate under Section 200 of the CrPC and adverted to:

(a) The complaint;

(b) The affidavit filed by the complainant;

(c) The original documents in support of the complaint;

(d) The submissions of the Ld. advocate for the complainant.

And finally satisfied that there are sufficient grounds for proceeding against the
accused person under Section 138 read with Section 142 of the N.l. Act, 1881 and
issued summon to the accused person. Moreover, accused person appeared through his
learned Advocates. On 12.09.2019, a plea under Section 251 of the Code of Criminal
Procedure was taken and the matter was fixed for evidence. The complainant was
examined on 04.12.2019 and 20.01.2021 and the matter was fixed for cross-
examination. Thereafter, at the stage of cross-examination, the accused person filed
petition after more than a year on 05.04.2022 for examination under Section 202 of the
CrPC. In addition, it is admitted fact that the complaint has been filed by a Public
Servant of West Bengal Essential Commodities Supply Corporation Ltd., a
Government of West Bengal Undertaking Company. The complainant was acting or
purporting to act in discharge of his official duties. Therefore, the Impugned Order
dated 20.05.2022 passed by the Learned Metropolitan Magistrate cannot be held to be
invalid or incorrect. This Court does not find any infirmity far less any jurisdictional
error in the Order impugned. The judgment delivered in the cases of S.S. Binu V.
State of West Bengal and another, 2018 CrlJ 3769 and Sunil Todi and Ors. Vs. State
of Gujarat & Anr.,2022 AIR(SC) 47 are squarely applicable in the present facts and
circumstances of the instant case. Hence, this Court endorsed the concurrent findings
of both the Learned Trial Court and Learned Sessions Judge.
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[12] Accordingly, C.R.R. 3849 of 2022 is, thus, dismissed. Connected
applications, if any, are also, thus, disposed of.

[13] Case Diary, if any, is to be returned to the learned Counsel for the State.
[14] Interim order, if any, stands vacated.

[15] Let a copy of this judgment be sent to the learned Court below for
information.

[16] Parties will act on the server copies of this judgment uploaded on the official
website of this Court.

[17] Urgent photostat certified copy of this judgment, if applied for, is to be given
as expeditiously to the parties on compliance of all legal formalities
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DEPOSIT OF COMPENSATION

Code of Criminal Procedure, 1973 Sec. 482, Sec. 389 - Negotiable Instruments Act,
1881 Sec. 148, Sec. 138 - Bharatiya Nagarik Suraksha Sanhita, 2023 Sec. 430 -
Deposit of Compensation - Petitioner sought to quash the appellate court's order
directing him to deposit 20% of the compensation amount in an appeal against
conviction under Section 138 of the Negotiable Instruments Act - Petitioner argued
that the order was unjust - Court referred to Section 148 of the Act, which grants
discretion to the appellate court to impose such a condition, except in exceptional
cases - Held that appellate courts must record reasons if they decide not to impose the
deposit condition - Petition allowed, and the case remanded for reconsideration. -
Petition Allowed

Law Point: In appeals against convictions under Section 138 of the Negotiable
Instruments Act, appellate courts are generally justified in requiring a deposit of
20% of the compensation amount unless exceptional circumstances are
demonstrated, in which case reasons for deviation must be recorded.
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JUDGEMENT

B V L N Chakravarthi, J.- [1] This Criminal Petition is filed by the
petitioner/Appellant, under Section 482 of Code of Criminal Procedure, 1973, seeking
to quash the order dated 10.07.2024 passed in Crl.M.P.N0.451 of 2024 in
Crl.A.N0.135 of 2024, on the file of IV Addl.Sessions Judge, Tanuku, West Godavari
District.

[2] Heard learned counsel for the petitioner and learned Assistant Public
Prosecutor representing the State.

[3] Learned counsel for the petitioner would submit that learned Sessions Judge in
the appeal against the conviction for the offence punishable under Section 138 of
Negotiable Instruments Act passed the impugned order dated 10.07.2024 in
Crl.M.P.No.451 of 2024 under Section 389(1) Cr.P.C., directed the petitioner to
deposit 20% of the compensation amount ordered by the learned Trial Judge within a
period of six (60) days from the date of the order, while suspending the sentence of
imprisonment awarded by the learned Magistrate. He would submit that the order of
the learned Sessions Judge is not in accordance with Jamboo Bhandari v. MP State
Industrial Development Corporation Ltd's case.

[4] The learned Assistant Public Prosecutor takes notice for the State and would
submit that the Appellate Court has power to order the appellant to deposit such sum,
which shall be a minimum of 20% of the fine or compensation amount awarded by the
trial Court in an appeal against the conviction U/s.138 of Negotiable Instruments Act.

[5] Section 148 of Negotiable Instruments Act is as under:
S. 148

Power of Appellate Court to order payment pending appeal against
conviction

1. Notwithstanding anything contained in the Code of Criminal Procedure, 1973,
in an appeal by the drawer against conviction under section 138, the Appellate Court
may order the appellant to depositl such sum which shall be a minimum of twenty
percent of the fine or compensation awarded by the trial Court:

Provided that the amount payable under this sub-section shall be in addition to
any interim compensation paid by the appellant under section 143A.

2. The amount referred to in sub-section (1) shall be deposited within sixty days
from the date of the order, or within such further period not exceeding thirty days as
may be directed by the Court on sufficient cause being shown by the appellant.
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3. The Appellate Court may direct the release of the amount deposited by the
appellant to the complainant at any time during the pendency of the appeal:

Provided that if the appellant is acquitted, the Court shall direct the complainant to
repay to the appellant the amount so released, with interest at the bank rate as
published by the Reserve Bank of India, prevalent at the beginning of the relevant
financial year, within sixty days from the date of the order, or within such further
period not exceeding thirty days as may be directed by the Court on sufficient cause
being shown by the complainant.

[6] The Hon'ble Supreme Court in the case of Surinder Singh Deswal @ Colonel
S.S.Deswal and others, 2019 11 SCC 341, on section 148 of Negotiable Instruments
Act held as under:

"Now so far as the submission on behalf of the appellants that even
considering the language used in Section 148 of the NI Act as amended, the
appellate court "may" order the appellant to deposit such sum which shall be
a minimum of 20% of the fine or compensation awarded by the trial court and
the word used is not "shall" and therefore the discretion is vested with the first
appellate court has construed it as mandatory, which according to the learned
Senior Advocate for the appellants would be contrary to the provisions of
Section 148 of the NI Act as amended is concerned, considering the amended
Section 148 of the NI Act as a whole to be read with the Statement of Objects
and Reasons of the amending Section 148 of the NI Act, the word used is
"may", it is generally to be construed as a "rule™ or "shall" and not to direct to
deposit by the appellate court is an exception for which special reasons are to
be assigned.

Therefore amended Section 148 of the NI Act confers power upon the
appellate court to pass an order pending appeal to direct the appellant-accused
to deposit the sum which shall not be less than 20% of the fine or
compensation either on an application filed by the original complainant or
even on the application file by the appellant-accused under Section 389
Cr.P.C. to suspend the sentence. The aforesaid is required to be construed
considering the fact that as per the amended Section 148 of the NI Act, a
minimum of 20% of the fine or compensation awarded by the trial court is
directed to be deposited and that such amount is to be deposited within a
period of 60 days from the date of the order, or within such further period not
exceeding 30 days as may be directed by the appellate court for sufficient
cause shown by the appellant.

Therefore, if amended Section 148 of the NI Act is purposively interpreted in
Section 148 of the NI Act, but also Section 138 of the NI Act. The Negotiable
Instruments Act has been amended from time to time so as to provide, inter
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alia, speedy disposal of cases relating to the offence of the dishonour of
cheques. So as to see that due to delay tactics by the unscrupulous drawers of
the dishonoured cheques due to easy filing of the appeals and obtaining stay
in the proceedings, an injustice was caused to the payee of a dishonoured
cheque, who has to spend considerable time and resources in the court
proceedings to realise the value of the cheque and having observed that such
delay has compromised the sanctity of the cheque transactions. Parliament
has thought it fit to amend Section 148 of the NI Act. Therefore, such a
purposive interpretation would be in furtherance of the Objects and Reasons
of the amendment in Section 148 of the NI Act and also Section 138 of the NI
Act."

[7] The Hon'ble Supreme Court in Jamboo Bhandari Vs. M.P.State Industrial
Development Corporation Limited and Others,2023 LiveLaw(SC) 776 , referring
above para in the case of Surinder Singh Deswal @ Colonel S.S.Deswal and
others, held in paras 6 to 9 as under:

"6. What is held by this Court is that a purposive interpretation should be
made of Section 148 of the N.I. Act. Hence, normally, Appellate Court will
be justified in imposing the condition of deposit as provided in Section 148.
However, in a case where the Appellate Court is satisfied that the condition of
deposit of 20% will be unjust or imposing such a condition will amount to
deprivation of the right of appeal of the appellant, exception can be made for
the reasons specifically recorded.

7. Therefore, when Appellate Court considers the prayer under Section 389 of
the Cr.P.C. of an accused who has been convicted for offence under Section
138 of the N.I. Act, it is always open for the Appellate Court to consider
whether it is an exceptional case which warrants grant of suspension of
sentence without imposing the condition of deposit of 20% of the
fine/compensation amount. As stated earlier, if the Appellate Court comes to
the conclusion that it is an exceptional case, the reasons for coming to the said
conclusion must be recorded.

8. The submission of the learned counsel appearing for the original
complainant is that neither before the Sessions Court nor before the High
Court, there was a plea made by the appellants that an exception may be made
in these cases and the requirement of deposit or minimum 20% of the amount
be dispensed with. He submits that if such a prayer was not made by the
appellants, there were no reasons for the Courts to consider the said plea.

9. We disagree with the above submission. When an accused applies under
Section 389 of the Cr.P.C. for suspension of sentence, he normally applies for
grant of relief of suspension of sentence without any condition. Therefore,
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when a blanket order is sought by the appellants, the Court has to consider
whether the case falls in exception or not."

[8] Therefore, in the light of above judgments of the Hon'ble Supreme Court,
normally, the Appellate Court will be justified in imposing condition of deposit as
provided in section 148 of N.l.A.ct. However, in a case, whether the Appellate Court is
satisfied with the condition of deposit of 20% will be unjust, exception can be made
for the reason specifically recorded. Hence, when the Appellate Court considers an
application filed U/s.389(1) Cr.P.C. corresponding to Section 430 of BNSS by the
drawer of the cheque (accused), who was convicted for the offence U/s.138 of
Negotiable Instruments Act, the Appellant Court has to consider whether it is
exceptional case which warrants grant of suspension of sentence without imposing
condition of deposit of 20% of fine/compensation amount. If the Appellate Court
comes to said conclusion that it is an exceptional case, reasons for coming to such
conclusion must be recorded.

[9] In the case on hand, the impugned order of the learned Appellate Court does
not disclose anything that the learned Appellate Court considered whether the cases in
the exception or not? i.e., whether it warrants grant of suspension of sentence without
imposing the condition of deposit of 20% of the fine/compensation amount?

[10] In those circumstances, the impugned order of the learned Appellate Court is
set side and restored the application filed by the appellant U/s.389(1) Cr.P.C.,
corresponding to section 430 of BNSS before the Appellate Court. The
petitioner/accused shall appear before the learned Appellate Court in 10 (ten) days
from the date of receipt of copy of this order. On such appearance, the learned
Appellate Court shall consider the application afresh and dispose of the same as
expeditiously as possible, preferably within seven (07) days. Till then, the sentence
imposed by the learned trial Court stands suspended. If the petitioner/accused fails to
appear before the learned Appellate Court as directed above, the Criminal Petition
stands dismissed without recourse to the Court.

[11] Accordingly, the Criminal Petition is disposed of at the stage of admission.
As a sequel, miscellaneous applications pending, if any, shall stand closed

2024(2)DCJ549
IN THE HIGH COURT OF KERALA AT ERNAKULAM
[Before M B Snehalatha]
Criminal Revision Petition No 1149 of 2018 dated 13/09/2024
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Versus
State of Kerala; S Purushothaman Nair
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STOP PAYMENT CHEQUE

Code of Criminal Procedure, 1973 Sec. 357 - Negotiable Instruments Act, 1881 Sec.
118, Sec. 139, Sec. 138, Sec. 142 - Stop Payment Cheque - Petitioner challenged
conviction under Section 138 of the Negotiable Instruments Act, arguing that the
cheque in question was misused after he had issued stop payment instructions to the
bank - Complainant claimed that the cheque was issued in discharge of a debt of Rs.3
lakhs - Court observed that stop payment instructions by the drawer would not negate
liability under Section 138 unless the accused proves that there was no existing debt or
sufficient funds were available at the time - Conviction upheld - Petition Dismissed

Law Point: Stop payment instructions do not exempt a drawer from liability
under Section 138 of the Negotiable Instruments Act unless it is proven that there
was no debt or sufficient funds existed to cover the cheque at the time of
presentation.

Acts Referred:
Code of Criminal Procedure, 1973 Sec. 357
Negotiable Instruments Act, 1881 Sec. 118, Sec. 139, Sec. 138, Sec. 142

Counsel:
Poovappally M Ramachandran Nair, K Rajesh Kannan, A S Shammy Raj, Maya M N
JUDGEMENT

M.B.Snehalatha, J.- [1] Revision Petitioner is the accused in C.C.N0.346/2014
on the file of Judicial First Class Magistrate Court-IV (Mobile Court),
Thiruvananthapuram. He assails the judgment in Crl.A No0.219/2016 of Additional
Sessions Court-I1, Thiruvananthapuram which confirmed the conviction and sentence
against him in C.C No0.346/2014 for the offence punishable under Section 138 of
Negotiable Instrument Act, 1881 (hereinafter referred to as ‘NI Act’).

[2] The parties shall be referred to as complainant and accused.

[3] The case of the complainant in brief is that Ext.P1 cheque issued by the
accused in discharge of the liability of the accused to pay an amount of Rs.3 lakhs was
bounced stating the reason "payment stopped by the drawer”. In spite of receipt of
Ext.P4 lawyer notice, accused neither sent any reply nor paid the amount covered by
Ext.P1 cheque. Accused thereby committed the offence punishable under Section 138
of N.I Act.

[4] Accused pleaded not guilty to the accusation and denied issuance of Ext.P1
cheque in discharge of any debt or liability. His defence was that complainant, who
was an employee in his shop, misused one of the signed blank cheques entrusted in
connection with his business.
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[5] Before the trial court, PWs 1 to 3 were examined on the side of the
complainant and Exts.P1 to P15 were marked. Accused got himself examined as DW1.
DW?2 was examined on his side. Exts.D1 to D6 were also marked.

[6] After trial, the learned Magistrate found the accused guilty under Section 138
N.I Act and he was convicted and sentenced to undergo imprisonment till rising of the
court and to pay a compensation of Rs.3 lakhs to the complainant under Section 357(3)
Cr.P.C with a stipulation that in default of payment of compensation, accused shall
undergo simple imprisonment for three months. The appeal preferred by the accused as
Crl.A.N0.219/2016 was dismissed by the Sessions Court by confirming the conviction
and sentence.

[7] Admittedly, Ext.P1 is a cheque issued from the account maintained by the
accused with the Corporation Bank, Vellayambalam Branch, Thiruvananthapuram.
The accused would also admit his signature in Ext.P1 cheque. Exts.P2 is the memo
issued from the Bank. Ext.P2 would show that Ext.P1 cheque was dishonoured for the
reason "payment stopped by the drawer"”. Ext.P4 would reveal that upon receipt of
Ext.P2 memo from the Bank, the complainant caused to issue lawyer notice to the
accused intimating the factum of dishonour of Ext.P1 cheque and demanding the
amount covered by Ext.P1 cheque.

[8] The version of the complainant who was examined as PW1 is that on
26.01.2013, accused borrowed Rs.3 lakhs from him to meet the marriage expenses of
the daughter of accused and in discharge of the said debt, accused issued a cheque
dated 28.01.2013 drawn on Vijaya Bank. Though he presented the said cheque for
collection, it was bounced due to 'insufficient funds' in the account of the accused.
Ext.P3 is the memo received from the bank. His further version is that when he
intimated the factum of dishonour of the said cheque, the accused issued another
cheque namely Ext.P1 cheque dated 15.2.2013 drawn on Corporation Bank,
Vellayambalam Branch, Thiruvananthapuram. According to PW1, though he presented
Ext.P1 cheque for collection, it was also returned dishonoured stating the reason
"Payment Stopped by the Drawer". Ext.P2 is the memo received from the Bank.

[9] Per contra, the defence canvassed by the accused is that complainant was an
employee in '‘Bismillah Cold Storage' run by him; that he had entrusted signed blank
cheques with the complainant and one such blank signed cheque was misused by the
complainant. His case is that there was a property transaction between himself and the
complainant whereby, he purchased the property of the complainant for a sale
consideration of Rs.20 lakhs. Subsequent to the execution of the said sale deed,
complainant demanded an additional sale consideration of Rs.3 lakhs by saying that
the property would fetch more price. When the accused refused to oblige to the said
demand for additional sum, complainant misused one of the blank signed cheques
entrusted with him in connection with the business purpose.
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[10] To substantiate his defence, accused got himself examined as DW1. DW2
was also examined on his side. Exts.D1 to D6 were also marked.

[11] Ext.P14 would reveal that there was a property transaction between the
complainant and the accused whereby the accused purchased the property owned by
the complainant for a sale consideration of Rs.20 lakhs. According to the complainant,
he received the entire sale consideration of Rs.20 lakhs.

[12] Though the accused would contend that the complainant was an employee of
the Cold Storage and Meat Stall run by him, there is no acceptable evidence to show
that the complainant was an employee under him. There is no acceptable evidence in
support of the defence canvassed by the accused that he had entrusted blank cheque
leaves with the accused for his business purposes and one such cheque leaf was
misused by the complainant. The testimony of DW2 do not in any way help the
accused in substantiating his defence. On the other hand, the evidence adduced by the
complainant would reveal that the accused borrowed an amount of Rs.3 lakhs from the
complainant on 26.1.2013 and in discharge of the said debt, he issued a cheque dated
28.1.2013 for Rs.3 lakhs drawn on Vijaya Bank, Vellayambalam Branch and on
presentation, the said cheque was bounced. Exts.P8 and P3 fortifies the version of the
complainant that the cheque dated 28.1.2013 drawn on Vijaya Bank, Vellayambalam
Branch issued by the accused was dishonoured for lack of funds in the account of
accused. It has also come out in evidence that when the accused was informed about
the dishonour of cheque dated 28.1.2013 drawn on Vijaya Bank, Vellayambalam
Branch, he issued another cheque namely Ext.P1 cheque dated 15.2.2013 for Rs.3
lakhs drawn on Corporation Bank, Vellayabalam Branch. Ext.P2 memo would show
that Ext.P1 cheque issued by the accused was also dishonoured upon presentation for
the reason 'payment stopped by the drawer'.

[13] The complainant has established the factual basis for raising the presumption
under Section 118(a) and 139 of N.I Act. Of course, it is a rebuttable presumption.
Accused has not succeeded in rebutting the said presumption as rightly held by the
learned Magistrate and confirmed by the learned appellate court. It is obligatory for the
court to raise the presumption under Section 139 of N.I Act, which is a presumption of
law. If there was no debt or liability as contended by the accused, he could have sent a
reply to Ext.P4 lawyer notice. The conduct of the accused in not sending any reply to
Ext.P4 notice speaks volumes in the facts and circumstances of the case.

[14] The object of Chapter XVII comprising Section 138 to 142 of the N.I. Act
was aimed at inculcating faith in the efficacy of banking operations and giving
credibility to negotiable instruments in business transactions. A negotiable instrument
is a solemn document which carries with it a representation to the holder in due course
of any such instrument but also a promise that the same shall be honoured for
payment. Section 139 of the Negotiable Instruments Act mandates that unless the
contrary is proved, it is to be presumed that a holder of a cheque, received the cheque
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of the nature referred to in Section 138 of N.I. Act for the discharge in whole or in part
of any debt or liability. The said presumption is a rebuttable one. However, the onus of
proving that the cheque was not in discharge of any debt or other liability is on the
accused/drawer of the cheque. It is to be borne in mind that Section 138 of N.I Act
while making dishonour of a cheque an offence also provides for safeguards to protect
the drawers of such instrument where dishonour may take place for the reasons other
than those arising out of dishonest intentions. It mandates service of a notice upon the
drawer of the cheque calling upon him to make the payment covered by the cheque
and permits prosecution only after the expiry of the statutory period and upon failure
of the drawer to make the payment within the said period.

[15] A question arises as to whether the dishonour of the cheque would constitute
an offence only in two contingencies referred to in Section 138 and none else. The two
contingencies referred to in Section 138 of N.I. Act are (i) whether the cheque was
returned by the bank unpaid because of the amount of money standing to the credit of
that account is insufficient to honour the cheque (ii) that it exceeds the amount
arranged to be paid from that account by an agreement made with that bank.

[16] Hence the question is, in a case where cheque is returned by the bank unpaid
on the ground that 'payment stopped by the drawer', would it constitute an offence
under Section 138 of N.I Act?

[17] If the argument that dishonour of the cheque for the reason 'payment stopped
by the drawer' could not constitute an offence under Section 138 N.I Act is accepted, it
will make Section 138 of N.I Act redundant and in such a case by giving instruction to
the bank to stop payment immediately after issuing a cheque against a debt or liability,
the drawer can easily get rid of the penal consequences envisaged therein. The drawer
of a cheque may practice many ingenious methods of avoiding payment.

[18] In Electronics Trade and Technology Development Corporation Ltd.
Secunderabad v. Indian Technologists and Engineers (Electronics) Pvt.Ltd. and
another, 1996 2 SCC 739, the Apex Court held as follows:

"It would thus be clear that when a cheque is drawn by a person on an
account maintained by him with the banker for payment of any amount of
money to another person out of the account for the discharge of the debt in
whole or in part or other liability is returned by the bank with the
endorsement like (1) in this case, "I refer to the drawer"” (2) "instructions for
stoppage of payment™ and (3) "stamp exceeds arrangement”, it amounts to
dishonour within the meaning of Section 138 of the Act. On issuance of the
notice by the payee or the holder in due course after dishonour, to the drawer
demanding payment within 15 days from the date of the receipt of such a
notice, if he does not pay the same, the statutory presumption of dishonest
intention, subject to any other liability, stands satisfied."
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[19] In M/s.Modi Cements Ltd v. Shri.Kuchil Kumar Nandi, 1998 3 SCC 249
a question arose before the Apex Court as to whether dishonour of a cheque on the
ground that the drawer had stopped payment was a dishonour punishable under
Section 138 of N.I. Act. The Apex Court held that if the proposition that dishonour of
cheque for the reason 'payment stopped by the drawer' could not constitute an offence
under Section 138 N.I Act is accepted, it will make Section 138 N.I Act a dead letter,
for, by giving instructions to the bank to stop payment immediately after issuing a
cheque against a debt or a liability the drawer can easily get rid of the penal
consequences notwithstanding the fact that a deemed offence was committed.

[20] In M.M.T.C Ltd. and another v. Medchl Chemicals and Pharma (P) Ltd.
and another, 2002 1 SCC 234 the Apex Court held that even in cases where the
dishonour of the cheque was on account of stop payment instruction of a drawer, a
presumption regarding a cheque being for consideration would arise under Section 139
of N.I Act and an offence under Section 138 N.I Act could still be made out. The
accused can establish that stop payment instructions were not issued due to
insufficiency or paucity of funds. If the accused establishes that there were sufficient
funds in his account to clear the amount of the cheque at the time of presentation of
cheque for encashment at the drawer bank and that the stop payment notice had been
issued due to other valid reasons including that there was no existing debt or liability at
the time of presentation of cheque for encashment, then the offence under Section 138
would not be made out. The burden to prove such facts is on the accused. In Goaplast
(P) Ltd. v. Chico Ursula D souza and another, 2003 3 SCC 232 the Hon'ble Apex
Court held that stop payment instructions and consequent dishonour of cheque attracts
the offence under Section 138 N.I Act. The Apex Court observed as follows:

"This presumption coupled with the object of Chapter XVII of the Act which
is to promote the efficacy of banking operation and to ensure credibility in
business transactions through banks persuades us to take a view that by
countermanding payment of post-dated cheque, a party should not be allowed
to get away from the penal provision of Section 138 of the Act. A contrary
view would render Section 138 a dead letter and will provide a handle to
persons trying to avoid payment under legal obligations undertaken by them
through their own acts which in other words can be said to be taking
advantage of one's own wrong."

[21] In Laxmi Dyechem vs. State of Gujarat and Ors.,MANU/SC/1030/2012 the
Hon'ble Apex Court held thus:

"The net effect is that dishonour on the ground that the payment has been
stopped, regardless whether such stoppage is with or without notice to the
drawer, and regardless whether the stoppage of payment is on the ground that
the amount lying in the account was not sufficient to meet the requirement of
the cheque, would attract the provisions of Section 138."
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[22] The evidence on record would show that Ext.P1 cheque issued by the accused
in discharge of his liability to pay an amount of Rs.3 lakhs to the complainant was
dishonoured stating the reason 'payment stopped by the drawer'. Ext.P12 statement of
account of the accused would reveal that at the time when Ext.P1 cheque came for
collection in the bank, there was no sufficient funds in the account of the accused to
honour Ext.P1 cheque.

[23] The learned Magistrate and the learned Sessions Judge have appreciated the
evidence in its correct perspective and reached at the right finding that the accused has
committed the offence under Section 138 N.I Act. Therefore, this Court finds no
reason to interfere with the finding of conviction and order of sentence passed against
the accused.

The revision petition is devoid of any merit and accordingly dismissed.
The trial court shall take steps to execute the sentence.
Registry shall transmit the records to the trial court forthwith

2024(2)DCJ555
IN THE HIGH COURT OF GUJARAT AT AHMEDABAD
[Before S V Pinto]

Criminal Miscellaneous Application (For Leave To Appeal); Criminal Appeal No
9541 of 2023; 1238 of 2023 dated 10/09/2024

Jayantibhai Naranbhai Patel
Versus
State of Gujarat & Ors

ACQUITTAL IN CHEQUE DISHONOR

Code of Criminal Procedure, 1973 Sec. 378 - Negotiable Instruments Act, 1881 Sec.
139 - Sec. 138 - Acquittal in Cheque Dishonor - Application filed under Sec. 378(4) of
Cr.P.C. challenging acquittal in cheque dishonor case - Respondents allegedly failed to
pay enforceable debt - Cheque issued for Rs. 1,50,000/- dishonored due to insufficient
funds - Trial Court acquitted respondents, holding cheque was given as security
without sufficient evidence - Applicant argued that all required evidence was provided,
including agreements and cheques - Court did not properly consider Memorandum of
Agreement and evidence - Leave to appeal granted as presumption under Sec. 139 N.I.
Act not rebutted - Appeal Allowed

Law Point: In cases of cheque dishonor under Sec. 138 of N.I. Act, presumption

favors the holder unless rebutted by the accused with cogent evidence, and the
agreements and financial transactions must be considered in totality
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Acts Referred:
Code of Criminal Procedure, 1973 Sec. 378
Negotiable Instruments Act, 1881 Sec. 139, Sec. 138

Counsel:
Ashish M Dagli, N K Majmudar, C M Shah
JUDGEMENT

S V Pinto, J.- [1] At the outset, learned advocate for the applicant seeks
permission to delete the name of Respondent No. 5 i.e. Patel Harishbhai
Laxmibhaidas as also submits that by an order dated 10/07/223 passed by this Court,
matter qua Respondent No. 6 i.e. Patel Rajnikant Hiralal is abated since the
respondent No. 6 has expired.

Permission as prayed for is granted. Registry is directed to delete the name
of Respondent No. 5 Patel Harishbhai Laxmibhaidas and necessary amendment
shall be carried out.

1. The present application has been filed by the original complainant seeking
leave to appeal under Section 378(4) of the Code of Criminal Procedure, 1973 (
hereinafter referred to "Cr.P.C.", for short) challenging the judgement and order of
acquittal dated 17/03/2023 passed by the learned Judicial Magistrate First Class,
Dakor (hereinafter referred to as the learned trial Court) in Criminal Case No. 85 of
2002, whereby the learned trial Court was pleased to acquit the Respondent Nos. 2, 3,
4 and 7 for the offence punishable under Section 138 of the Negotiable Instruments
Act, 1881 (herein after referred to as the "N.I Act", for short).

[2] Heard learned advocate Mr. Ashish Dagli for the applicant, learned Additional
Public Prosecutor Ms. C.M.Shah for the respondent No. 1- State, learned advocate Ms.
Raksha Dixit for the respondent No. 2 and learned advocate Mr. N.K. Majmudar for
the respondent Nos. 3, 4 and 7. Perused the impugned judgement and order to examine
whether the applicant has an arguable case to grant leave to appeal and admit the
appeal.

[3] The brief facts culled out from the impugned judgement and order and the
submissions of the learned advocates as also the petition are as under:-

3.1 The respondent No. 2 is CURE AIM PHARMACEUTICAL, a partnership
firm and the respondent Nos. 3, 4 and 7 are the partners of CURE AIM
PHARMACEUTICAL Firm. As per the complaint, the present applicant and the
Respondent Nos. 3, 4 and 7 had friendly relations and the Respondent No. 2-Firm was
in need of some finance, which was given by the applicant and the applicant was
added as a partner to the said Firm on 01/08/1998. The management of the said Firm
was done by the Respondent Nos. 3, 4 and 7 and a dispute arose between them and a
legal enforceable debt of Rs. 35,50,000/- till 31/05/1999 was outstanding to be paid to
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the applicant. An agreement on a stamp paper of Rs. 50/- was executed between them
on 30/09/1999 but as the parties did not act as per the terms of the settlement, an
Arbitration Petition - 1.LA.AP. No. 49 of 2000 was filed before this Court and an
Arbitrator was appointed by an order dated 08/12/2000. The applicant also filed
Arbitration Application No. 94 of 2000 before the Civil Court, Nadiad and an order of
status quo was granted in favour of the applicant. The settlement proceedings were
carried on and on 19/01/2001, a legally enforceable debt of Rs. 49,75,000/- was found
to be outstanding to be paid to the applicant and a Memorandum of Understanding was
executed in the presence of the Arbitrator and the advocates. The respondent No. 4
accepted the responsibility on behalf of the respondent No. 2 Firm and all the other
respondents and 25 cheques of The Dakor Nagrik Sahkari Bank Ltd., Dakor Branch
were issued in favour of the applicant. A Cheque No ""279501" of Rs. 1,50,000/-
dated 01/11/2001 was deposited by the applicant in his bank i.e. The Dakor Nagrik
Sahkari Bank Ltd., Dakor Branch on 03/12/2001, and the cheque was returned with the
endorsement "insufficient funds™. The applicant gave the statutory notice
dated 15/12/2001 through his advocate by RPAD/ UPC, but the amount was not paid
within the stipulated time period and hence the applicant filed the complaint under
Section 138 of the N.I. Act before the learned trial court which was registered
as Criminal Case No 85 of 2002 . The respondent Nos. 2,3,4 and 7 appeared before
the learned trial Court and at the conclusion of the trial the learned trial Court was
pleased to acquit the respondent Nos. 2,3,4, and 7 from the offence.

[4] Learned advocate Mr. Ashish Dagli for the applicant has submitted that the
applicant has produced all the oral and document evidences but the learned trial Court
has not considered that the applicant had a legally enforceable debt and all the
ingredients of Section 138 of the N.l.LAct were fulfilled and satisfied and the
presumption under Section 139 of the N.I. Act is to be drawn in favour of the applicant
and the same has not been believed. The agreements have been produced and all the
transactions in question have been proved by documentary evidence, but the learned
trial Court has observed that the cheque was given as a security without any cogent
evidence produced by the respondent Nos. 2, 3,4 and 7. The impugned judgement and
order is illegal and perverse and interference is required, and the leave to appeal is
required to be granted.

[5] Learned advocate Mr. N.K.Majmudar has submitted that the learned trial
Court has considered all the aspects and no interference is required in the impugned
judgement and order and leave to appeal is not required to be granted.

[6] Considering the submissions of the learned advocates and on perusal of the
impugned judgement and order, it prima facie, transpires that the applicant has stepped
into the witness box and the deposed at Exh:111 and the Cheque No.""279501" is
produced at Exh:P131/ P.W.1, the return memo is produced at Exh:P132/P.W.1, the
statutory notice given to the respondents is produced at Exh:P134/P.W.1 and the
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RPAD slips and UPC slips have also been produced. The agreements executed
between the parties are also produced in the evidence of the applicant. The respondents
have produced the balance sheet of the respondent No. 2- Firm.

[7] At this juncture, it would be fit to refer to Section 139 of the N.I. Act which
reads as under:-

139. Presumption in favour of holder.-

"It shall be presumed, unless the contrary is proved, that the holder of a
cheque received the cheque of the nature referred to in section 138 for the
discharge, in whole or in part, of any debt or other liability."

[8] In cases filed under Section 138 of the N.l.Act, the initial presumption is
required to be drawn in favour of the complainant and it is settled position of law that
presumption cannot be rebutted unless the contrary is proved by the accused. The
rebuttal of presumption can be drawn from the evidence available on record and the
accused may lead evidence or himself step into the witness box to put up his case.
Considering the disputes involved between the parties and the arbitration proceedings,
pursuant to which agreements have been executed between the parties, in the presence
of the arbitrator and the advocates prima facie, it appears that there were financial
transactions between the applicant and the respondent No. 2-Firm and disputes had
arisen about these financial transaction and efforts were made to settle the financial
transactions through arbitration proceedings and the Memorandum Of Agreement was
executed in the presence of the Arbitrator and the advocates of the parties. The learned
trial Court has not appreciated the Memorandum Of Agreement executed between the
parties on 19/01/2001 in the correct perspective and the present leave to appeal
deserves to be allowed and accordingly is allowed

2024(2)DCJ558
IN THE HIGH COURT AT CALCUTTA
[Before Ajoy Kumar Mukherjee]
Cr R (Criminal Revision) No 3398 of 2022 dated 10/09/2024
Subhash Kedia
Versus
State of West Bengal

COMPANY NOT ACCUSED

Code of Criminal Procedure, 1973 Sec. 482, Sec. 203, Sec. 401 - Negotiable
Instruments Act, 1881 Sec. 141, Sec. 138 - Company Not Accused - Petitioner sought
to set aside orders of lower courts which dismissed a complaint under Section 138 of
Negotiable Instruments Act due to non-impleading of the company as an accused -
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Complaint alleged petitioner issued cheques on behalf of company which were
dishonoured - Trial court dismissed the complaint stating Section 141 requires the
company to be made an accused for maintaining such complaints - Revisional court set
aside the order, stating the director can be vicariously liable even without the company
being an accused - Petitioner contended no demand notice was served on company,
making proceedings invalid - Held that absence of the company as an accused and lack
of demand notice rendered the proceedings defective - Proceedings quashed. - Petition
Allowed

Law Point: Section 141 of the Negotiable Instruments Act mandates that a
company must be made an accused for prosecution of its directors. Failure to
serve demand notice on the company makes proceedings invalid.

Acts Referred:
Code of Criminal Procedure, 1973 Sec. 482, Sec. 203, Sec. 401
Negotiable Instruments Act, 1881 Sec. 141, Sec. 138

Counsel:

Pratim Priya Das Gupta, Aasish Choudhary Meera Agarwal, Ritzu Ghosal, Chandan
Banerjee, Abhra Jena, Anirban Ghosh

JUDGEMENT

Ajoy Kumar Mukherjee, J.- [1] This an application wherein petitioner has
prayed for setting aside order dated 25thJuly 2022 passed by learned Additional
Session Judge, 1st track court, Durgapur in Criminal Revision no. 17 of 2021, whereby
the court below had affirmed the order passed by learned judicial Magistrate 3rd court
Durgapur, in C.R case no. 258 of 2020.

[2] The brief background in the present case is that a complaint proceeding being
aforesaid C.R case no. 258 of 2020 was initiated by opposite party no. 2 herein under
section 138 of the Negotiable Instrument Act, 1881 (in short N.I Act), with the
allegations that as per work order being no. ETPTUL/OE/18-19/01 dated 9th may
2018 as offered by the petitioner herein for execution and erection of 33 KV DVC
transmission line, the opposite party no. 2 herein completed the assigned work and
raised a bill amounting to Rs. 1,02,75,792/- and for which six post dated cheques were
issued. Further allegation made by opposite party 2 is that the opposite party no.2
presented the said cheques with its banker wherein all the cheques returned unpaid
with the remark "payments stopped”. Thereafter opposite party no. 2 sent demand
notice but despite receipt of notice, the petitioner did not pay the dishonoured cheque
amount within 15 days and for which the aforesaid impugned proceeding was initiated
by oppositeparty no. 2 herein.

[3] The filing court took cognizance upon the alleged offence and thereafter
transferred the same to Judicial Magistrate 3rd court, Durgapur, for inquiry. The
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transferee court after examining opposite party no 2 was pleased to dismiss the said
complaint under section 203 of the Code of Criminal Procedure with the observation
that the expression "as well as the company" used in section 141 of the N.I Act implies
that if the company has not been made an accused, then such complaint would not be
maintainable. In other words statutory prescription under the said provision is
mandatory in nature.

[4] Being aggrieved by the said order the complainant preferred a Revisional
Application before Additional Session Judge being aforesaid Criminal Revision no. 17
of 2021 and the Revisional Court vide impugned order dated 25th July 2022, set aside
the order dated 26th March 2021 passed by the Trial Court and directed the Trial Court
to dispose of the matter denovo with the observation that Director can be held
vicariously liable for a company's criminal offence, if there are specific averment to
that effect made in the petition of complaint and secondly technicality should not be
relied upon for the purpose of defeating legitimate claim of the citizen.

[5] Being aggrieved by and dissatisfied with the said observation of the court
below accused person has preferred the present Application contending that the order
impugned has been passed without adhering to the law as laid down by the Apex Court
and also the statutory provision. It is further argued that on bare perusal of the order
impugned, it is evident that the petitioner herein was not made a party to the said
proceeding and no opportunity of hearing was afforded to the petitioner. Referring
section 401(2) of the code he submits that no order under that section shall be made to
the prejudice of the accused or other person, unless he had an opportunity of being
heard.

[6] It is further argued that from the complaint it is evident that there is no specific
averment as to the fact that the petitioners are in charge of or responsible for day to
day business. In catena of decisions it has been settled that in order to make a Director
liable for commission of offence under section 138 of the N.I Act, it is mandatory that
the complaint must reflect specific averment that said Director was in charge of and
was responsible to the company for the conduct of its business and in absence of such
averment, the proceeding is liable to be quashed

[7] The next limb of argument advanced on behalf of petitioner is that where the
offence under section 138 of N.I Act has been committed by a company, the company
must be made an accused in order to continue the proceeding and unless the company
has been made an accused, the Director of said company cannot be prosecuted even if
said Director was in charge of company at the time of the offence. Therefore making
the company as an accused in the petition of complain is a sine quo non to prosecute a
director of said company and learned Court below wrongly observed that it was merely
procedural defect. Accordingly the petitioner prayed for setting aside the order
impugned Petitioners in this context relied upon following judgments
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(a) Siby Thomas Vs. Somany Ceramics Limited, 2024 1 SCC 348

(b) Himanshu Vs. B. Shivamurthy & Anr, 2019 3 SCC 797

(c) AneetaHada Vs. Godfather Travels & Tours (p) Ltd., 2012 5 SCC 661.
(d) Manish Kumar Gupta Vs. Mittal Trading Company,2024 SCCOnlineSc 1732.

(e) HarikisanVithaldasjiChandak& Ors Vs. Syed Mazaruddin Syed Sghabuddin&
Ors,2023 SCCONlineBOM 955.

[8] Mr. Ritju Ghosal learned counsel appearing on behalf of the opposite party
submits that in the instant application petitioner has intentionally prevented himself
from annexing the agreement between the parties which is the inception and primary
document corroborating the liability of petitioner, who is the signatory of the said
agreement. In the said agreement it was undertaken that all the six post-dated cheques
as stated in the agreement are genuine and would be encashed only after confirmation
from Director of Easter Track Udyog, through WhatsApp message or SMS. All the six
cheques got bounced even after successful start of DVC connection. Thus the liability
of petitioner cannot be waved. Furthermore the work in terms of work order had
already been concluded and the work order dated 09.05.2018 contains the signature of
the petitioner which established the fact that the petitioner herein being the Director of
the accused/company was involved in day to day business of the accused company.
Furthermore on perusal of letter dated 3rd September 2019, it can be seen that the
petitioner herein has addressed the said letter to Deputy Chief Engineer, DVC
intimating about the completion of the transmission line and terminal equipment of the
accused company done, by the complainant company herein.

[9] Mr. Ghoshal accordingly submits that on the anvil of the abovementioned
circumstances, it is evident that the ground taken by the petitioner at the instant
application stating that the complain does not have any averment against the petitioner
or that he was not in charge of and was not responsible to the company for the conduct
of the business is absolutely baseless and frivolous.

[10] He further submits that in regard to the dishonoured cheque the petitioner
herein was served with a demand notice under section 138 of the N.I Act, and it was
served in the office of the accused/company and for nonpayment of the cheque
amount, the present proceeding has been initiated. The Director of the company and
the sole company conductor of the business company was made party in the instant
case as the liability solely falls upon of the petitioner herein. The accused company
was not made a party in the instant complaint due to mere clerical error but that does
not take away the vicarious liability of the Director herein and the same was
appreciated by the Court below in the impugned order, which is also well reasoned and
it is established procedure that the exercise of court's power cannot be defeated by
technical conciliation of form and procedure. Present application has been filed only to
cause prejudice to the petitioner.
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[11] Mr. Ghosal further submits that though the accused company has not been
made an accused in the complaint but such defect is a curable defect and he seeks
liberty form this court for impleading company/accused in the complaint by way of
suitable amendment in the cause title of the complaint. Accordingly Mr. Ghosal
concluded by saying that the order impugned does not suffer from any illegality or
impropriety and as such it does not call for interference by this court. In support of his
argument Mr. Ghosal relied upon following judgment:-

a) Appaji Krishnaji Kulkarni Vs. Bhimappa Tippanna Paramagouda and
others,1958 SCCOnLineKar 157

b) Rajeshbhai Muljibhai Patel and others Vs. State of Gujarat and Another,
2020 3 SCC 794.

c) Abraham Memorial Educational Trust Vs. C. Suresh Babu, 2012 5 CTC
203.

[12] I have considered submissions made by both the parties.

[13] In the present context, on bare perusal of the complaint it appears that
complainant in paragraph 4 has clearly admitted that the accused/company above
named had issued six post-dated cheques for payment with date of presentation to the
complainant Banker. It is not in dispute in the present context that no demand notice in
compliance with section 138 of N.I Act was given to the accused/company.

[14] According to section 141 of the N.I. Act when the drawer of the cheque is a
company every person in charge of company over and above the company is also
responsible for the offence and such person and company are deemed to be liable to be
proceeded against and punished unless it is proved that the offence was committed
without such persons knowledge or that such person exercised all due diligence to
prevent the commission of such offence.

[15] The law laid down in Aneeta Hada's case (supra) may be extracted below.
In paragraph 58 and 59 it was held.

"58. Applying the doctrine of strict construction, we are of the considered
opinion that commission of offence by the company is an express condition
precedent to attract the vicarious liability of others. Thus, the words "as well
as the company" appearing in the section make it absolutely unmistakably
clear that when the company can be prosecuted, then only the persons
mentioned in the other categories could be vicariously liable for the offence
subject to the averments in the petition and proof thereof. One cannot be
oblivious of the fact that the company is a juristic person and it has its own
respectability. If a finding is recorded against it, it would create a concavity in
its reputation. There can be situations when the corporate reputation is
affected when a Director is indicted."
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"59. In view of our aforesaid analysis, we arrive at the irresistible conclusion
that for maintaining the prosecution under Section 141 of the Act, arraigning
of a company as an accused is imperative. The other categories of offenders
can only be brought in the drag-net on the touchstone of vicarious liability as
the same has been stipulated in the provision itself. We say so on the basis of
the ratio laid down in C.V. Parekh, 1970 3 SCC 491: 1971 SCC (Cri) 97]
which is a three-Judge Bench decision. Thus, the view expressed in Sheoratan
Agarwal [(1984) 4 SCC 352: 1984 SCC (Cri) 620] does not correctly lay
down the law and, accordingly, is hereby The decision in Anil Hada, 2000 1
SCC 1: 2001 SCC (Cri) 174] is overruled with the qualifier as stated in para
51. The decision in Modi Distillery, 1987 3 SCC 684: 1987 SCC (Cri) 632]
has to be treated to be restricted to its own facts as has been explained by us
hereinabove."

[16] The decision of Aneeta Hada (supra) has been considered by the Supreme
court in Himangshu Vs. B. Shivamurthy and another,2012 3 SCC 797 and it was held
as follows:-

"11. In the present case, the record before the Court indicates that the cheque
was drawn by the appellant for Lakshmi Cement and Ceramics Industries
Ltd., as its Director. A notice of demand was served only on the appellant.
The complaint was lodged only against the appellant without arraigning the
company as an accused."

"12. The provisions of Section 141 postulate that if the person committing an
offence under Section 138 is a company, every person, who at the time when
the offence was committed was in charge of or was responsible to the
company for the conduct of the business of the company as well as the
company, shall be deemed to be guilty of the offence and shall be liable to be
proceeded against and punished."

"13. In the absence of the company being arraigned as an accused, a
complaint against the appellant was therefore not maintainable. The appellant
had signed the cheque as a Director of the company and for and on its behalf.
Moreover, in the absence of a notice of demand being served on the company
and without compliance with the proviso to Section 138, the High Court was
in error in holding that the company could now be arraigned as an accused."

[17] In Pawan Kumar Goel Vs. State of U.P,in Criminal Appeal No. 1999 of 2022
(decided on 17.11.2022) the court held if the complainant fails to make specific
averments against the company in the complaint for commission of an offence under
section 138 of N.I Act, the same cannot be rectified by taking recourse to general
principles of criminal jurisprudence. It is held that since the provisions of section 141
of N.I Act imposes vicarious liability by deeming fiction which pre-suppose and
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require the commission of the offence by the company, therefore unless the company
has committed the offence as a principal accused, the petitioners herein would not be
liable to be convicted on the basis of principles of vicarious liability.

[18] There is no quarrel with the proposition of law that while exercising inherent
jurisdiction under section 482 of the Code in a case where complaint is sought to be
quashed, it is not proper for the High Court to consider the defence of the accused or
embark upon an enquiry in respect of merits of the acquisitions. Accordingly though it
is not proper for High court at this stage to conduct a roving enquiry in respect of merit
of the acquisition, but if on the face of the document which is beyond suspicion or
doubt it appears that the accusation cannot stand, in order to prevent justice or abuse of
process, it is incumbent upon the High court to look into those issues which have a
bearing on the matter even at the initial stage.

[19] In the present case it is not in dispute that the demand notice which were
supposed to be given to the accused/company within thirty days from the date of
receipt of information by the complainant from the bank, has not been given and the
demand notice was only given to the petitioner herein though the cheques were
admittedly issued by accused/company. It is one of the basic requirements as laid
down in proviso to section 138 of the N.I. Act. for successful prosecution is that a
notice in writing is to be given to the drawer of the cheque i.e. the accused/company
within thirty days from the date of receipt of the information. In the present case no
notice was given to the company and the company was not sought to be made an
accused. Since the complaint on the very face of it discloses that the cheques were
issued by the said company through its authorized signatory no process could have
been issued against the present petitioner, only because he had signed on behalf of the
said company as its authorized signatory.

[20] The other question therefore, automatically comes is whether the defect of
not impleading the company as an accused in the complaint is a curable defect which
can be cured by way of making amendment in the complaint or not. Law in this
context is no more res integra. In Himangshu Vs. B. Shibamurthy & another, 2019
3 SCC 797 the Apex Court clearly held that in the absence in the company being
arraigned as an accused a complaint against the appellant is not maintainable. This is
mainly because in the absence of a notice of demand being served on the company and
without compliance with the proviso to section 138, the company cannot be
subsequently arraigned as an accused by way of amendment. In the said judgment
Supreme Court also considered the judgment of Aneeta Hada's Case (supra).

[21] A co-ordinate Bench of this court in a subsequent judgment in Paresh Manna
Vs. The State of West Bengal, 2024 SCConlinecal 2748 was pleased to set aside
conviction order passed by the Trial Court for non-compliance of section 141 of the
N.I. Act. In the said case also the cheque was issued by the accused/petitioner as a
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director of company and not under his personal capacity but the notice under section
138 of N.I. was issued only to the petitioner.

[22] In view of aforesaid settled proposition of law and also in view of the fact
that the petitioner had issued the cheque as authorized signatory of the company, the
present proceeding under section 138 is not maintainable as the company has not be
arrayed as an accused in the complaint and also because such defect is incurable in
nature since no demand notice was served upon the company within thirty days from
the date of receipt of information from bank about return of the cheque, in compliance
with section 138 of the N.I. Act.

[23] In such view of the matter CRR 3398 of 2022 is allowed. The impugned
proceeding being C.R. Case no. 258 of 2020 presently pending before learned Judicial
Magistrate, 3rd Court, Durgapur is hereby quashed. Urgent photostat certified copy of
this order, if applied for, be supplied to the parties, on priority basis on compliance of
all usual formalities

2024(2)DCJ565
IN THE HIGH COURT OF JAMMU AND KASHMIR
[Before Rajnesh Oswal]
Cr M C No 276 of 2018 dated 06/09/2024

Sheikh Owais Tariq
Versus
Satvir Singh S/o Joginder Singh

FROZEN ACCOUNT CHEQUE

Negotiable Instruments Act, 1881 Sec. 138 - Frozen Account Cheque - Petitioner filed
a complaint under Section 138 of the Negotiable Instruments Act after the respondent'’s
cheque was dishonoured due to a frozen account - Trial court issued process, but
respondent argued that cheque dishonour due to frozen account does not attract
liability under Section 138 - Revisional court quashed the complaint - Court held that
Section 138 is applicable even for cheques dishonoured due to frozen accounts if the
cheque was issued to discharge a liability - Revisional court's order quashed case
remanded for trial. - Petition Allowed

Law Point: Cheques dishonoured due to a frozen account may still attract
liability under Section 138 of the Negotiable Instruments Act, as long as the
cheque was issued to discharge a debt or liability.

Acts Referred:
Negotiable Instruments Act, 1881 Sec. 138
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Counsel:
Zahoor A Shah, Ishfag Bashir
JUDGEMENT

Rajnesh Oswal, J.- [1] The petitioner had filed a complaint under section 138 of
the Negotiable Instruments Act, 1881 (for short ‘the Act’) against the respondent, as the
cheque claimed to have been issued by the respondent was dishonoured due to the
reason '‘Account Frozen'.

[2] The learned court of 3rd Additional Munsiff (JMIC), Srinagar (hereinafter to
be referred as 'the Trial Court) vide order dated 23.08.2014 issued the process against
the respondent for commission of offence under section 138 of the Act. The
respondent filed an application before the learned Trial Court stating therein that as the
cheque in question has been dishonoured due to the frozen account, the complaint
under section 138 of the Act was not maintainable. The learned Trial Court after
hearing the parties, dismissed the said application vide order dated 04.11.2017. The
respondent being aggrieved of orders dated 23.08.2014 (order of issuance of process)
and 04.11.2017 passed by the learned Trial Court, filed a revision petition thereby
impugning both the orders mentioned above before the court of learned Principal
Sessions Judge, Srinagar (hereinafter to be referred as 'the Revisional Court’). The
learned Revisional Court vide its order dated 09.05.2018 quashed both the
abovementioned orders, resulting into dismissal of the complaint.

[3] Aggrieved of order dated 09.05.2018 passed by the Revisional Court, the
petitioner has sought the quashing of the same on the following grounds:

(i) That the learned Magistrate had rightly dismissed the application for dropping
of the proceedings, as no provision for dropping of proceedings was available in the
Code of Criminal Procedure.

(if) That the Revisional Court has not considered this aspect of the matter that
even the complaints for dishonour of cheques on account of 'Closed Account' or
'Payment Stopped by the Drawer' are maintainable and likewise a complaint can be
filed, even in case of dishonour of cheque due to frozen account.

[4] The objections to the petition have been filed by the respondent wherein it has
been stated that the petitioner has concealed the material facts before this Court as on
the presentation of the cheque by the petitioner, the account of the respondent was
frozen by the Investigating Agencies and despite having the funds available in the
account, the cheque issued was not honoured as the situation was beyond the control of
the respondent. The stand of the respondent is that the situation was beyond his control
as such, the respondent could not have been proceeded against for commission of
offence under section 138 of the Act, as the cheque was dishonoured only because of
the account was frozen pursuant to the order of the Crime Branch.
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[5] Learned counsel for the petitioner has vehemently argued that the learned
Revisional Court was not right in returning a finding that the application for dropping
of proceedings was wrongly decided by the learned Trial Court, as the learned trial
court had no power to review its own order, once the cognizance had already been
taken and process issued against the accused/respondent. He has further argued that the
learned Revisional Court has wrongly returned a finding that it was not the case of the
petitioner that besides the frozen account, there were insufficient funds in the account
of the respondent to make him liable for prosecution under section 138 of the Act, as
the said finding, if at all was to be returned, could have been returned only after the
trial and not at the threshold when only the process was issued against the respondent.
He has further argued that there was nothing on record to show as to when the account
was frozen because the cheque was issued on 01.07.2014 and the same was
dishonoured vide memo dated 14.07.2014.

[6] Learned counsel for the respondent has submitted that the cheque was
dishonoured not because of the insufficient funds but because the bank account of the
respondent was frozen by the Crime Branch and it was not because of the fault of the
respondent that the cheque was dishonoured. He has placed reliance upon the
judgments of the High Court of Bambay in Mr. Kishore Shankar Singapurkar vs
State of Maharashtra and Mafatlal, High Court of Delhi in Vijay Choudhary vs
Gyan Chand Jain,2008 2 Bankmann 274 and High Court of Delhi in M/s Ceasefire
Industries Ltd v State and others.

[7] Heard and perused the record.

[8] A perusal of the record of the trial court reveals that the complainant filed the
complaint by alleging that the respondent owed an amount of Rs. 8,69,700/- and to
discharge the said liability, he issued the cheque dated 01.07.2014 in favour of the
petitioner which was drawn on Axis Bank Limited. The petitioner presented the said
cheque for encashment with his bank but the same was dishonoured by the banker of
the respondent vide memo dated 14.07.2014 with the endorsement 'Account Frozen'.
The notice was issued to the respondent which the petitioner claims, was received by
the respondent and as the respondent did not make the payment within the stipulated
period, he filed the complaint under section 138 of the Act against the respondent.

[9] The record further depicts that after recording the statement of the petitioner
and one witness, the learned Trial Court issued the process against the respondent for
commission of offence under section 138 of the Act vide order dated 23.08.2014. The
respondent thereafter filed an application before the learned trial court for dropping of
the proceedings only on the ground that the complaint for dishonour of cheque due to
frozen account, does not fall within the ambit of the Act.

[10] The petitioner responded to the said application by submitting that the
learned Magistrate has no power to drop the proceedings and further that the
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respondent in order to cheat the petitioner issued the cheque despite the fact that there
were no funds lying in the account of the accused either at the time of the issuance of
the cheque or on the day the cheque was presented. It was also alleged that the
respondent on his own got the account frozen in order to obtain huge gain for himself
and cause wrongful loss to the petitioner. The learned trial court dismissed the said
application by virtue of order dated 04.11.2017 observing that as the court had already
taken a cognizance, the application for dropping of proceedings was not maintainable.
The respondent assailed the order dated 04.11.2017 and also order dated 23.08.2014
whereby the process was issued against the respondent before the Revisional Court
and the learned Revisional Court vide order dated 09.05.2018 set aside order dated
23.08.2014 and order dated 04.11.2017 resulting into dismissal of the complaint.

[11] The following questions arise for consideration of this Court:

(1) Whether the learned revisional court is right in returning a finding that the
learned Magistrate has wrongly dismissed the application for dropping of proceedings?

(i) Whether the complaint for dishonour of cheque due to the reason 'account
frozen' is maintainable under section 138 of the Act?

[12] Issue No: (i) Whether the learned Revisional Court is right in returning a
finding that the learned Magistrate has wrongly dismissed the application for dropping
of proceedings?

a. The finding returned by the learned Revisional Court that the learned trial court
has wrongly dismissed the application for dropping of proceedings in the complaint
filed by the petitioner, is contrary to the settled proposition of law that once the
Magistrate takes the cognizance and issues the process against the accused, then the
Magistrate cannot put the clock back and drop the proceedings at the behest of the
accused because there is no such provision in the Code of Criminal Procedure,
permitting the Magistrate to recall his order, whereby he has taken the cognizance and
issued process against the accused. Reliance is placed upon the judgment of the Apex
Court in Adalat Prasad v. Rooplal Jindal, 2004 7 SCC 338 and the relevant para is
extracted as under:

15. It is true that if a Magistrate takes cognizance of an offence, issues process
without there being any allegation against the accused or any material implicating the
accused or in contravention of provisions of Sections 200 and 202, the order of the
Magistrate may be vitiated, but then the relief an aggrieved accused can obtain at that
stage is not by invoking Section 203 of the Code because the Criminal Procedure Code
does not contemplate a review of an order. Hence in the absence of any review power
or inherent power with the subordinate criminal courts, the remedy lies in invoking
Section 482 of the Code.

b. Accordingly, the observation of the learned Revisional Court is contrary to law
and, as such, it is held that the Revisional Court was not right in returning the finding
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that the trial court had wrongly dismissed the application for dropping of the
proceedings filed by the respondent herein.

[13] Issue No: (ii)

Whether the complaint for dishonour of cheque due to the reason ‘account frozen'
IS maintainable under section 138 of the Act?

a. It is true that in terms of section 138 of the Act, the complaint for dishonour of
cheque can be filed against the accused when the amount lying in the account of the
accused is insufficient to honour the cheque or it exceeds the amount arranged to be
paid from the account by an agreement made with that bank. Though these are the only
two contingences provided by the statute for initiating the proceedings against the
accused for dishonour of cheque, but there are numerous judicial pronouncements
wherein it has been held that the accused can be prosecuted under section 138 of the
Act for dishonour of cheques on account of account closed, payment stopped by the
drawer, signature mismatch and image not found, as it would fall within the first
contingency as provided under the Act. In this context it would be appropriate to take
note of the judgment of the Hon'ble Apex court in Laxmi Dyechem v. State of
Gujarat, 2012 13 SCC 375, wherein it has been held and observed as under:

9. The question that falls for our determination is whether dishonour of a
cheque would constitute an offence only in one of the two contingencies envisaged
under Section 138 of the Act, which to the extent the same is relevant for our
purposes reads as under:

"138. Dishonour of cheque for insufficiency, etc., of funds in the account.
Where any cheque drawn by a person on an account maintained by him with
a banker for payment of any amount of money to another person from out of
that account for the discharge, in whole or in part, of any debt or other
liability, is returned by the bank unpaid, either because of the amount of
money standing to the credit of that account is insufficient to honour the
cheque or that it exceeds the amount arranged to be paid from that account by
an agreement made with that bank, such person shall be deemed to have
committed an offence and shall, without prejudice to any other provision of
this Act, be punished with imprisonment for a term which may extend to one
year, or with fine which may extend to twice the amount of the cheque, or
with both:"

From the above, it is manifest that a dishonour would constitute an offence only if
the cheque is retuned by the bank "unpaid" either because the amount of money
standing to the credit of the drawer's account is insufficient to honour the cheque or
that the amount exceeds the amount arranged to be paid from that account by an
agreement with that bank. The High Court was of the view and so was the
submission made on behalf of the respondent before us that the dishonour would
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constitute an offence only in the two contingencies referred to in Section 138 and
none else. The contention was that Section 138 being a penal provision has to be
construed strictly. When so construed, the dishonour must necessarily be for one
of the two reasons stipulated under Section 138 and none else. The argument no
doubt sounds attractive on the first blush but does not survive closer scrutiny. At
any rate, there is nothing new or ingenious about the submission, for the same has been
noticed in several cases and repelled in numerous decisions delivered by this Court
over the past more than a decade. We need not burden this judgment by referring to all
those pronouncements. Reference to only some of the said decisions should, in our
opinion, suffice.

XX XX XX

16. The above line of decisions leaves no room for holding that the two
contingencies envisaged under Section 138 of the Act must be interpreted strictly
or literally. We find ourselves in respectful agreement with the decision in
Magma case that the expression "amount of money is insufficient” appearing in
Section 138 of the Actis a genus and dishonour for reasons such '‘as account
closed™, ""payment stopped", "‘referred to the drawer' are only species of that
genus. Just as dishonour of a cheque on the ground that the account has been
closed is a dishonour falling in the first contingency referred to in Section 138, so
also dishonour on the ground that the *'signatures do not match' or that the
"image is not found", which too implies that the specimen signatures do not
match the signatures on the cheque would constitute a dishonour within the
meaning of Section 138 of the Act:

16.1. This Court has in the decisions referred to above taken note of situations and
contingencies arising out of deliberate acts of omission or commission on the part of
the drawers of the cheques which would inevitably result in the dishonour of the
cheque issued by them. For instance, this Court has held that if after issue of the
cheque the drawer closes the account it must be presumed that the amount in the
account was nil hence insufficient to meet the demand of the cheque. A similar
result can be brought about by the drawer changing his specimen signature given
to the bank or in the case of a company by the company changing the mandate of
those authorised to sign the cheques on its behalf. Such changes or alteration in
the mandate may be dishonest or fraudulent and that would inevitably result in
dishonour of all cheques signed by the previously authorised signatories. There is
in our view no qualitative difference between a situation where the dishonour takes
place on account of the substitution by a new set of authorised signatories resulting in
the dishonour of the cheques already issued and another situation in which the drawer
of the cheque changes his own signatures or closes the account or issues instructions to
the bank not to make the payment. So long as the change is brought about with a view
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to preventing the cheque being honoured the dishonour would become an offence
under Section 138 subject to other conditions prescribed being satisfied.

16.2. There may indeed be situations where a mismatch between the signatories
on the cheque drawn by the drawer and the specimen available with the bank may
result in dishonour of the cheque even when the drawer never intended to invite such a
dishonour. We are also conscious of the fact that an authorised signatory may in the
ordinary course of business be replaced by a new signatory ending the earlier mandate
to the bank. Dishonour on account of such changes that may occur in the course of
ordinary business of a company, partnership or an individual may not constitute an
offence by itself because such a dishonour in order to qualify for prosecution
under Section 138 shall have to be preceded by a statutory notice where the
drawer is called upon and has the opportunity to arrange the payment of the
amount covered by the cheque. It is only when the drawer despite receipt of such
a notice and despite the opportunity to make the payment within the time
stipulated under the statute does not pay the amount that the dishonour would be
considered a dishonour constituting an offence, hence punishable. Even in such
cases, the question whether or not there was a lawfully recoverable debt or liability for
discharge whereof the cheque was issued would be a matter that the trial court will
examine having regard to the evidence adduced before it and keeping in view the
statutory presumption that unless rebutted the cheque is presumed to have been issued
for a valid consideration.

(emphasis added)

c. So far as the present case is concerned, the respondent had nowhere pleaded in
his application for dropping of proceedings that he was having sufficient amount in the
bank account and that he was not having the knowledge of freezing of account at the
time of issuance of cheque, and in absence of any such material before the learned
Revisional Court, the Revisional Court could not have put the onus upon the
complainant by observing that there was no argument on the part of the respondent
therein i.e. the petitioner herein that besides being the account frozen, there were
insufficient funds in the account of the respondent/accused to meet his liability. The
said observation is contrary to the specific pleadings made by the petitioner before the
learned trial court wherein he had categorically pleaded that the respondent had
fraudulently, with the aim of cheating the petitioner, issued the cheque despite the fact
there were no funds lying in his account either at the time of issuance of cheque or on
the day the cheque was presented. The cheque was issued on 01.07.2014 and the same
was dishonoured on 14.07.2014 and in absence of any finding as to when the account
was frozen i.e. whether the account was frozen prior to the issuance of the cheque or
after the issuance of the cheque and further as to whether the accounts of the
respondent was having sufficient amount to honour the cheque at the time of issuance
of cheque or not and rightly so because there was no material before the Revisional



572 V Kalyan Kumar vs. R Venkatesan

Court to return any such finding, the petitioner herein could not have been knocked out
of the court at the threshold. The learned Revisional Court has put the cart before the
horse and has returned a finding which could have been returned only after the full-
fledged trial. Rather, the onus would be on the respondent to prove that he was not
aware about the freezing of the account when the cheque was drawn, the account was
frozen due to reasons beyond his control and the account was having sufficient balance
when the cheque was dishonoured.

d. In Vikram Singh vs. Shyoji Ram,2022 Legal Eagle(SC) 792, the High Court
had quashed the proceedings of the complaint under section 138 of the Act, as the
witnesses had stated that the accused had not opened the account with the Bank but in
the memo it was mentioned that the cheque was dishonoured due to the reason
'‘Account Frozen'. The Hon'ble Supreme Court of India set aside the order passed by
the High Court by observing that the "Account Frozen" would presuppose the
existence of the account and it was premature to quash the compliant. The Hon'ble
Supreme Court of India remanded the matter back for full-fledged trial.

[14] In view of above, this court is of the considered view that the complaint
under section 138 of the Act is maintainable even if the cheque is dishonoured due to
reason 'Account frozen'. The judgments mentioned above, cited by the learned counsel
for the respondent are not applicable in the present case.

[15] Viewed thus, the present petition is allowed. Order of Revisional Court dated
09.05.2018 is set aside and the order of the trial court dated 14.11.2017 is restored.
The matter is remanded back to the trial court and the trial court shall proceed in
accordance with law. The parties shall appear before the trial court on 19.09.2024.

[16] Record of court(s) below, if received in original, be returned back

2024(2)DCJ572
THE HIGH COURT OF JUDICATURE AT MADRAS
[Before G Jayachandran]
Crl O P (Criminal Original Petition); Crl M P (Criminal Miscellaneous Petition) No
13443 of 2024; 8148 of 2024 dated 06/09/2024
V Kalyan Kumar
Versus
R Venkatesan

SIGNATURE COMPARISON

Code of Criminal Procedure, 1973 Sec. 243 - Evidence Act, 1872 Sec. 45, Sec. 73 -
Negotiable Instruments Act, 1881 Sec. 138 - Signature Comparison - Petitioner sought
comparison of signatures on a disputed cheque in a Section 138 case under the
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Negotiable Instruments Act - Magistrate allowed the application but required
contemporaneous documents for comparison, rejecting two of petitioner's submitted
documents as unfit - Petitioner argued documents were wrongly excluded - Court set
aside Magistrate's order and directed fresh consideration of petitioner's request,
allowing submission of alternate documents or expert examination of original
documents held by third parties - Petition allowed with directions to avoid delay. -
Petition Allowed

Law Point: In cheque dishonour cases, courts may order signature comparison
but should provide flexibility in accepting documents for comparison if they meet
reasonable standards of contemporaneity and authenticity

Acts Referred:

Code of Criminal Procedure, 1973 Sec. 243
Evidence Act, 1872 Sec. 45, Sec. 73
Negotiable Instruments Act, 1881 Sec. 138

Counsel:
Ar M Arunachalam, N Umapathi
JUDGEMENT

G Jayachandran, J.- [1] The petitioner herein is the accused in C.C.N0.135 of
2021 on the file of the Judicial Magistrate, Fast Track Court, Kallakurichi.

[2] The complaint has been filed under Section 138 of N.I Act for issuing cheque
for Rs.5,00,000/- dated 11.04.2021 without sufficient fund to the respondent/
complainant and the same is contested by the petitioner/accused on the ground that the
signature found in the cheque is not his signature. Hence, he filed the application under
Sections 45 and 73 of the Indian Evidence Act r/w Section 243 of Cr.P.C to send the
disputed cheque to Expert for comparison with his admitted signature for opinion.

[3] The Learned Judicial Magistrate allowed the application in C.M.P.N0.285 of
2024 on 07.03.2024 under the following conditions:

1. The petitioner / accused shall furnish three documents containing his signature
and handwriting and such documents should belong to the period of April 2021 to
December 2021.

2. The documents furnished by the petitioner should not 'have been created for self
purpose / own use and it should be in the nature of being created for the purpose of
others like a public document or documents given by the petitioner to banks or other
institutions.

3. The court will decide the fitness of the documents furnished by the petitioner
and in the event of the court finding any document to be unfit, the petitioner should
furnish another fit document.
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4. In the event of the petitioner furnishing fit documents as required above the
disputed cheque and such documents will be sent for analysis to government forensic
science laboratory where the expert analysis of documents would be performed.

5. The petitioner shall bear all the expenses for sending the disputed cheque for
expert analysis and the petitioner shall also bear the remuneration of an advocate
commissioner who will deliver all the necessary documents to the expert on behalf of
the court.

6. The Advocate commissioner will be appointed after the petitioner furnishes fit
documents as required above.

7. For the limited purpose of adducing evidence relating to expert opinion of the
disputed cheque, the defense side evidence will be reopened.

8. The petitioner should comply with all the above conditions and requirements
within a period of one month, unless there are sufficient reasons for extention, from
the date of order and if the petitioner did not do so and he is found to be unnecessarily
causing delay in the process of the court, this petition will be dismissed.

[4] The petitioner/accused had filed memo dated 24.04.2024 enclosing the
following three documents as admitted documents for comparison.

(). Letter dated 23.09.2020 submitted by the accused to the Commercial
Department.

(if). Cheque signed by the accused dated 01.03.2021 given to Punjab National
Bank.

(iii). Sale deed dated 22.02.2021 in which the accused has signed as one of the
witness.

[5] The Learned Magistrate considering the nature of the documents listed in the
memo, accepted the first document and rejected the other two documents. Further,
directed the accused to furnish any other two documents fit for examination. The said
docket order dated 24.04.2024 is under challenge in this petition.

[6] The Learned Counsel for the petitioner contended that the Learned Judicial
Magistrate erred in fixing April 2021 to December 2021 as contemporaneous period
for testing the signature in the cheque dated 11.04.2021. In fact, accepted documents
which are reasonable, prior to the disputed document ought to have been taken for
comparison instead the Learned Judicial Magistrate sought for documents which were
executed subsequent to the disputed cheque.

[7] The Learned Counsel further submitted that the Learned Magistrate while
accepted the first document dated 23.09.2020 which in fact prior to March 2021, had
assigned no reason for rejecting the other two document which are dated 01.03.2021
and 22.02.2021 which are nearer to April 2021.
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[8] Per contra, the Learned Counsel for the respondent/complainant submitted
that, the Learned Judicial Magistrate apart from fixing the period of the documents
between April to December 2021, also has laid condition that the document should not
be created for self purpose/own use and it should be in the nature of being created for
the purpose of others like public document or document given by the petitioner to
Banks or other institutions. The 2nd and 3rd documents were rejected since those two
documents does not satisfy the 2nd condition.

[9] The rival contentions of the Learned Counsel for the petitioner and the
Learned Counsel for the respondent heard.

[10] From the order of the Learned Judicial Magistrate passed in C.M.P.No0.285 of
2024, dated 07.03.2024 and the docket order on the memo dated 24.04.2024, it could
be seen that the Learned Judicial Magistrate though had fixed April 2021 to December
2021 as period contemporaneous to the cheque dated 11.04.2021. He has taken the
first document for comparison though it is dated 23.09.2020 since it satisfy the 2nd
condition.

[11] The other two documents one being a self serving document and other being
a photocopy of the sale deed, it was rejected presumable it is not fit for comparison.

[12] The learned Counsel for the petitioner in the course of his argument prayed
that, the signature of the petitioner as witness to the document No.761/2021, dated
22.02.2021 is also available in the register maintained at SRO Office Cuddalore and if
the original signature has to be seen by the Expert, the Learned Magistrate shall
appoint an Advocate Commissioner to collect the Register or authorise the Expert to
visit the SRO Office, Cuddalore to examine the document/take photograph for the
purpose of comparison. He also submitted that the 2nd document i.e., Self cheque of
Punjab National Bank, dated 01.03.2021 is a document given to the Bank and
honoured by the Bank, being satisfied with the signature of the account holder.
Therefore the original cheque which will be in the custody of the Bank can be called
for or examined by the Expert visiting the Bank with the permission of the Court. He
further submitted that if the examination of the original of these two documents, for
any reason not feasible, the petitioner may be permitted to produce any other
documents to the satisfaction of the Learned Magistrate to prove his defence.

[13] On considering the above submission, in order to provide fair opportunity to
the accused to put forth his defence, the docket order dated 24.04.2024 passed by the
Learned Judicial Magistrate, Kallakurici is set aside.

[14] The memo of the petitioner filed on 24.04.2024 to be considered afresh based
on the submission made by the petitioner which is extracted in paragraph No.12 and
pass appropriate order in the memo.

[15] The petitioner may be permitted to produce any other alternate document
which may be fit for comparison with the disputed document, if the Learned
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Magistrate find all or any document mentioned in the memo is not fit for comparison.
The petitioner shall in such event, shall not delay the process and should come forward
to offer alternate document within 15 days, from the date of order passed in the memo.
Failing which, the Learned Magistrate shall proceed to the next stage of the trial and
complete the same as expeditiously as possible.

[16] Accordingly, this Criminal Original Petition is disposed of with the above
direction. Consequently, connected Miscellaneous Petition is closed

2024(2)DCJ576
IN THE HIGH COURT OF JUDICATURE AT BOMBAY
[From AURANGABAD BENCH]
[Before Vibha Kankanwadi; S G Chapalgaonkar]
Criminal Application No 3763 of 2022 dated 04/09/2024

Sandip S/o Uttam Shinde; Arti W/o Sandip Shinde
Versus
State of Maharashtra; Devidas S/o Bansi Shinde

MONEY LENDING ALLEGATION

Indian Penal Code, 1860 Sec. 504, Sec. 506 - Code of Criminal Procedure, 1973 Sec.
482 - Negotiable Instruments Act, 1881 Sec. 138 - Maharashtra Money-Lending
(Regulation) Act, 2014 Sec. 39 - Money Lending Allegation - Appellants sought
quashing of FIR under Sec. 39 of the Money Lending Act and Sec. 504, 506 IPC
alleging they engaged in money lending without a license - Respondents claimed
appellants lent Rs.1,00,000 with high interest and pressured for land transfer - Court
held a singular loan transaction does not constitute money lending business under Sec.
39 of the Act - FIR and criminal proceedings quashed - Application Allowed

Law Point: A singular loan transaction does not qualify as ""business of money
lending’ under Sec. 39 of the Maharashtra Money-Lending Act - Continuous and
systematic activity is required for such an offence.

Acts Referred:

Indian Penal Code, 1860 Sec. 504, Sec. 506

Code of Criminal Procedure, 1973 Sec. 482

Negotiable Instruments Act, 1881 Sec. 138

Maharashtra Money-Lending (Regulation) Act, 2014 Sec. 39

Counsel:
S D Jayabhar, D R Jayabhar, A R Kale, A S More
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JUDGEMENT

S. G. Chapalgaonkar, J.- [1] The applicants seek to quash and set aside criminal
proceeding in S.C.C. N0.198/2022 pending before Judicial Magistrate First Class,
Jamkhed, which is arising out of Crime No0.77/2022 registered with Jamkhed Police
Station, Dist. Ahmednagar for offences punishable under Section 39 of the
Maharashtra Money Lending (Regulation) Act, 2014 (for short 'Act of 2014") and
Sections 504, 506 of the Indian Penal Code.

[2] The respondent no.2 herein lodged report dated 04.02.2022 with Police Station
Jamkhed alleging that he runs sugarcane juice business at Bus Stand. In the year 2018,
he was in need of money for establishment of hotel business. He had obtained loan of
Rs.1,00,000/- at the interest rate of 10% per month from applicant no.l-Sandip
Uttamrao Shinde. By way of security of loan a cheque of Rs.1,00,000/- was drawn on
account of son of informant in the name of applicant no.1. On 01.01.2019 total amount
of Rs.1,50,000/- was deposited with Mrs. Arti Sandip Shinde i.e. applicant no.2
towards repayment of loan alongwith interest. Although entire amount of loan was
repaid, applicant no.l raised dispute and pressurized informant to transfer his plot
admeasuring 2887 sg. ft.. Accordingly, a notarized document was executed in his
favour. On the basis of aforesaid, Crime No.77/2022 dated 04.03.2022 came to be
registered against applicants with Police Station Jamkhed, Dist. Ahmednagar for
offence punishable under Section 39 of the Act of 2014 as well as Sections 504, 506 of
the Indian Penal Code. The investigation progressed in pursuance of aforesaid crime
and finally charge-sheet has been filed in the Court of Judicial Magistrate First Class,
Jamkhed. It has been culminated in S.C.C N0.198/2022.

[3] Mr. S. D. Jayabhar, learned Advocate appearing for the applicants vehemently
submits that applicants have been falsely implicated in aforesaid crime. The alleged
advancement of amount is of the year 2018. The alleged refund of amount is on
01.01.2019. However, present FIR is lodged on 04.03.2022. There is no plausible
explanation for such inordinate delay in reporting transactions. He would submit that
entire case of respondent no.2 is based on false and frivolous allegations. He would
submit that applicant no.1 has instituted criminal proceeding in S.C.C. N0.97/2019
against son of respondent no.2 under Section 138 of the Negotiable Instrument Act
towards dishonor of cheque of Rs.1,00,000/-. Consequently, process has been issued
against son of respondent no.2 vide order dated 22.02.2019. Mr. Jayabjhar would also
invite attention of this Court to the notarized agreement to sale dated 08.02.2021, by
which respondent no.2 has agreed to sale property bearing no.3260/7262 situated in
Gut No0.1080 at Jamkhed for total consideration of Rs.9,50,000/-, out of which
Rs.1,00,000/- was paid by applicant no.1 towards earnest amount and Rs.8,50,000/-
was balance that was to be paid at the time of execution of sale deed within a period of
one year. Mr. Jayabhar would invite attention of this Court to the legal notice served
upon respondent no.2 on behalf of applicant no.1, by which, respondent no.2 was
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called upon to execute sale deed in pursuance of agreement to sale. The said notice
was duly replied by respondent no.2 admitting execution of document and transaction,
further, called upon applicant no.1 to complete the transaction on or before
08.02.2022. Mr. Jayabhar would, therefore, submit that entire story in FIR in Crime
No0.77/2022 leading to criminal proceeding in S.C.C. No0.198/2022 is false and
improbable. He would, therefore, urge to quash the proceeding by invoking powers
under Section 482 of the Criminal Procedure Code.

[4] Per contra, Mr. A. R. Kale, learned APP appearing for the State and Mr. A. S.
More, learned Advocate for respondent no.2 vehemently opposes the prayers in the
application. They would submit that applicant no.1 had advanced loan at the interest
rate of 10% per month. The cheque towards security of such loan was taken which was
drawn on account of son of respondent no.2. On the basis of such cheque, false
criminal case has been lodged by the applicants. The respondent no.2 was forced to
execute agreement to sale in pursuance of money lending business and recovery of
amount and interest. They would, therefore, submit that there is sufficient material for
trial of applicants for offence punishable under Section 39 of the Act of 2014.

[5] We have considered submissions advanced by learned Advocates appearing
for respective parties. We have carefully considered contents of FIR and other material
placed into service by parties. We observed that respondent no.2 filed report dated
04.03.2022 with Police Station Jamkhed leading to registration of Crime No0.77/2022.
The gist of allegation can be summarized as under:

The applicant no.1 advanced loan of Rs.1,00,000/- to respondent no.2. The
interest rate of 10% per month was charged. A cheque towards security of repayment
of loan amount was obtained from respondent no.2. The said cheque was drawn on the
account standing in the name of son of respondent no.2. The loan amount alongwith
interest i.e. Rs.1,50,000/- was deposited with applicant no.2, who is wife of applicant
no.l. The applicants raised demand of additional amount towards principle and
interest. The applicant no.1 has further insisted for transfer of plot owned by
respondent no.2. Upon such insistence, respondent no.2 has executed notarized
agreement to sale in favour of applicant no.1. Accordingly, it is alleged that applicant
no.1l is dealing in money lending business and committed offence punishable under
Section 39 of the Act of 2014.

[6] To test the veracity of aforesaid contents in the FIR, which according to
applicants are palpably false and concocted, we have considered uncontroverted
documents placed on record before us. It appears that, son of respondent no.2 namely
Sudarshan Devidas Shinde has issued a cheque of Rs.1,00,000/- dated 01.01.2019 in
the name of applicant no.1. On presentation, the said cheque was dishonored on
11.01.2019. The applicant no.1 issued legal notice dated 15.01.2019 raising demand of
amount under dishonored cheque. On failure to make payment in terms of demand
notice, the applicants instituted S.C.C. N0.97/2019 in the Court of Judicial Magistrate
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First Class at Jamkhed against son of respondent no.2. On 22.02.2019 the process has
been issued.

[7] On 08.02.2021 respondent no.2 has executed agreement to sale in favour of
applicant no.1 in respect of land bearing no. 3260/7262 situated within the limits of
Municipal Council Jamkhed in favour of applicant no.1. The respondent no.2 agreed to
transfer plot admeasuring 55 ft. x 52 ft. in favour of applicant no.1 for consideration of
Rs.9,50,000/-. The amount of Rs.1,00,000/- is paid in cash towards earnest money.
The balance of Rs.8,50,000/- was to be paid within a period of one year from the date
of agreement, then sale deed was to be executed. Before execution of sale deed,
measurement of plot was to be carried and after leaving 30 ft. wide road on Eastern
side, the actual possession was to be handed over to applicant no.1. Since transaction
was not completed within stipulated period, applicant no.1 issued legal notice dated
28.01.2022 calling upon respondent no.2 to execute sale deed. The respondent no.2
replied said notice on 03.02.2022 and accepted transaction and shown his readiness to
complete transaction on or before 08.02.2022.

[8] The aforesaid sequence of events would clearly reveal civil dispute subsists
between parties as regards to the transfer of land. Similarly, applicant no.1 has
instituted criminal proceeding for dishonor of cheque against son of respondent no.2.
If the contents of reply given by respondent no.2 to the legal notice of applicant no.1 is
perused, it is evident that nature of transaction to be of out-and-out sale has been
clearly admitted. In this background, it is apparent that FIR in Crime No.77/2022 is
apparently improbable and patently false. The story of advancement of loan of
Rs.1,00,000/- or repayment of said amount and transfer of land as a part of such loan
transaction is inconsistent with the case of respondent no.2 put forth in his reply to the
legal notice. Further, pendency of criminal proceeding under the provision of
Negotiable Instrument Act against son of respondent no.2 is conveniently suppressed
in the FIR.

[9] In the aforesaid background, if we look to the language employed in Section
39 of the Act of 2014, it is discernible that business of money lending without
obtaining valid license is made punishable with imprisonment for five years with fine
of Rs.50,000/-. At this stage, it would be apposite to make reference to Section 39 of
the Act of 2014, which reads thus:

"39. Whoever carries on the business of money-lending without obtaining a
valid licence, shall, on conviction, be punished with imprisonment of either
description for a term which may extend to five years or with fine which may
extend to fifty thousand rupees or with both."”

[10] This Court in case of Mandubai Vitthoba Pawar Vs. State of Maharashtra
through Superintendent of Police and Others, 2016 1 BCR(Cri) 794 considered
scope of term "business of money lending" as defined in Sub Section (3) of Section (2)
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of the Act of 2014 and concluded that unless there is continuous and systematic
activity with a view to earning income, the existence of money lending business
cannot be presumed. It is also observed that isolated transaction of money lending
would not be enough to meet out requirement of term "business of money lending™. In
yet another judgment in case of Anup Niranjan Dodiya and Another Vs. State of
Maharashtra and Another, 2020 AIIMR(Cri) 2497 it is observed that the very
foundation of offence of carrying on business of money lending is regular business
activity of advancing loan to different persons and gain profit or claim some advantage
for earning money.

[11] Bearing in mind aforesaid parameters of law and interpretation of term "
business of money lending", if contents of FIR in present case are appreciated, the
singular transaction of lending amount of Rs.1,00,000/- to respondent no.2 would not
constitute business of money lending. From the FIR or other material, there is nothing
to gather that applicant no.1 is continuously involved in lending money and earning
profit out of such business. In absence of foundation of material to term activity of
applicants as money lending business, the prosecution under Section 39 of the Act of
2014 cannot be sustained. So far as offences under Sections 504 and 506 of the Indian
Penal Code are concerned, we do not find specific allegations in the FIR that would
constitute such offences. In that view of the matter, we are convinced that in light of
guidelines laid down by the Supreme Court of India in case of State of Haryana and
Ors. Vs. Ch. Bhajan Lal and Ors., 1992 AIR(SC) 604 this is a fit case to exercise
powers under Section 482 of the Criminal Procedure Code. Hence, we proceed to pass
following order:

ORDER
a. Criminal Application is allowed.

b. The FIR in Crime No0.77/2022 registered with Jamkhed Police Station, Dist.
Ahmednagar for offences punishable under Section 39 of the Maharashtra Money
Lending (Regulation) Act, 2014 and Sections 504, 506 of the Indian Penal Code and
criminal proceeding in S.C.C. N0.198/2022 pending before Judicial Magistrate First
Class at Jamkhed, are hereby quashed and set aside.

c. Criminal Application is disposed of.
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2024(2)DCJ581
BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
[From MADURAI BENCH]
[Before K Murali Shankar]

Crl R C (Criminal Revision Case); Crl M P (Criminal Miscellaneous Petition) No 814
of 2024, 8807 of 2024 dated 02/09/2024

Gurugovindan
Versus
Subbulakshmi

DEFENCE EVIDENCE DELAY

Code of Criminal Procedure, 1973 Sec. 315, Sec. 200 - Negotiable Instruments Act,
1881 Sec. 138 - Defence Evidence Delay - Petitioner sought to examine additional
witnesses under Section 315 CrPC after already presenting one defence witness in a
complaint under Section 138 of the Negotiable Instruments Act - Summons to other
witnesses were returned unserved - Court observed that case had been pending since
2018 and petitioner's actions appeared to delay proceedings - Petitioner withdrew
request to examine other witnesses but sought permission to examine himself - Court
allowed petitioner to testify as a defence witness and directed trial court to expedite the
proceedings within a stipulated time. - Petition Allowed

Law Point: A party in a case pending for a long period may be allowed to
examine themselves as a witness under Section 315 CrPC even if the request to
examine additional witnesses is denied, ensuring no further delay in the trial.

Acts Referred:

Code of Criminal Procedure, 1973 Sec. 315, Sec. 200

Negotiable Instruments Act, 1881 Sec. 138
JUDGEMENT

K Murali Shankar, J.- [1] This Criminal Revision is directed against the order
passed in Cr.M.P. (MD)No0.1356 of 2024 in S.T.C.No.54 of 2023, dated 12.08.2024,
on the file of the District Munsif cum Judicial Magistrate, Karambakkudi, dismissing
the petition filed under Section 315(1) Cr.P.C.

[2] The respondent/plaintiff has filed a private complaint under Section 200
Cr.P.C., against the petitioner for the offence under Section 138 of the Negotiable
Instruments Act and the case is pending in S.T.C.N0.69 of 2023, on the file of the
District Munsif cum Judicial Magistrate, Karambakudi. It is evident from the records
that the respondent/plaintiff's side evidence was over and when the case was pending
for defence side evidence, the present petition under Section 315(1) Cr.P.C., came to
be filed.
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[3] The case of the petitioner is that he has examined one Kamalakannan as
defence witness and as per the evidence given by the said Kamalakannan, the
petitioner has produced certain documents and the petitioner, in order to establish his
defence, has to examine the persons shown in the said documents, that the petitioner
will be put to loss and hardship, if the petition is not allowed and that therefore, the
petitioner has to be permitted to examine the witnesses listed in the petition.

[4] The respondent/complaint has raised objections stating that the summons were
issued and on that basis, Kamalakannan was examined as defence witnesses and that
though summons were sent to the other witnesses, the same were returned as un-
served, that the petitioner has admitted the receipt of the amount, that the above
petition for the very same reason of examining the said witnesses is legally not
maintainable, that there is no bonafide in filing the petition and the same was filed
only to drag on the proceedings and that therefore, the petition is liable to be
dismissed.

[5] The learned Judicial Magistrate, after enquiry, has passed the impugned order
dated 12.08.2024, dismissing the petition filed under Section 315(1) Cr.P.C.

[6] The petitioner in the petition filed under Section 315 Cr.P.C., has listed out the
witnesses sought to be examined and in that list, he has shown 6 persons as witnesses.
It is not in dispute that the petitioner has already examined Kamalakannan as defence
witness. It is also not in dispute that the summons sent to the other witnesses came to
be returned as "un-served". The petitioner, without considering the returning of the
summons, has filed the present petition now under Section 315(1) Cr.P.C., seeking
permission to examine the listed witnesses.

[7] A cursory perusal of the petition filed under Section 315 Cr.P.C., and the
witnesses already examined and also the fact that the above case is pending from 2018
onwards would only go to show the intention of the petitioner to drag on the
proceedings as long as possible. When the above revision was taken up for hearing
today, the learned Counsel for the petitioner would submit that the petitioner may be
permitted to examine himself as defence witness and he has decided not to press his
relief with regard to the examination of other witnesses.

[8] Admittedly, the petitioner has not chosen to examine himself till now. Though
the present petition came to be filed under Section 315 Cr.P.C., he has sought for
examination of other witnesses, not the petitioner himself. Since the case is pending
from 2018 onwards and that too, now in the defence stage, directing the petitioner
again to approach the concerned Court under Section 315 Cr.P.C., to examine himself
would only further delay the disposal of the case.

[9] Considering the above, this Court is of the view that the petitioner is to be
permitted to examine himself as defence witness within the time frame to be stipulated
by this Court.
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[10] In the result, the trial Court is directed to examine the petitioner as defence
witness and complete his examination within 15 days from the date of receipt of a
copy of this order and to dispose of the case within one month thereafter.

[11] With the above directions, the Criminal Revision Case is disposed of.
Consequently, the connected Miscellaneous Petition is closed
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JUDGEMENT

Rakesh Kainthla,Judge The petitioner has filed the present petition against the
judgment dated 01.10.2022, passed by learned Sessions Judge, Kangra at
Dharamshala, H.P. (learned Appellate Court) vide which the appeal filed by the
petitioner (appellant before the learned First Appellate Court) was dismissed and the
judgment and order passed by learned Additional Chief Judicial Magistrate, Kangra,
District Kangra, H.P. (learned Trial Court) were upheld.(Parties shall hereinafter be
referred to in the same manner as they were arrayed before the learned Trial Court for
convenience).

2.Briefly stated, the facts giving rise to the present petition are that the
complainant filed a complaint before the learned Trial Court stating that it is a body
corporate constituted under the Banking Company (Acquisition and Transfer of
Undertaking) Act, 1970. It is engaged in the banking business and one of its branches
is located at Gaggal Tehsil and District Kangra, H.P. The accused obtained a KCC
loan of * 1,00,000/-on 16.03.2012. He agreed to return the loan with an interest of at
the rate of 7% per annum. The accused failed to repay the loan and his account became
Non-Performing Assets (NPA). The accused issued a cheque of * 1,17,000/- for
discharging his liability. The complainant presented the cheque but the same was
dishonoured with the endorsement “Funds Insufficient”. The complainant issued a
legal notice to the accused asking him to pay the amount within 15 days from the date
of receipt of the notice but the accused failed to pay the amount within the specified
period. Hence, the complaint was filed for taking action against the accused as per the
law.

3.The learned Trial Court summoned the accused and put the notice of accusation
to him for the commission of an offence punishable under Section 138 of the
Negotiable Instruments Act(for short N.l.Act). The accused pleaded not guilty and
claimed to be tried.

4.The complainant examined Kimat Rai (CW-1) to prove its case.

5.The accused in his statement recorded under Section 313 of Cr.P.C. admitted
that the complainant is a bank engaged in the banking activities. He admitted that he
had taken a loan of * 1,00,000/-, which was to be repaid with interest @7% per annum.
He stated that he had given blank cheque to the bank at the time of sanctioning the
loan. He admitted that the cheque was presented before the bank and the same was
dishonoured. He stated that he had deposited some of the amounts after the receipt of
the notice. He wanted to settle the amount under the “One Time Settlement Scheme”
(OTS). He tendered the documents in his defence.

6.Learned Trial Court held that the accused did not dispute the issuance of the
cheque. He has also not disputed the taking of the loan. He claimed that he had issued
a blank cheque but that will not help him. Once the accused admitted his signatures on
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the cheque, a presumption had to be drawn under Sections 118 and 139 of the N.I. Act
that the cheque was issued in discharge of legal his liability. The accused failed to
rebut this presumption. Hence, he was convicted for the commission of an offence
punishable under Section 138 of N.LAct and sentenced to undergo simple
imprisonment for one year and pay a compensation of * 2,00,000/- and in default of
payment of compensation to further undergo simple imprisonment for 6 months.

7.Being aggrieved from the judgment and order passed by the learned Trial Court,
the accused filed an appeal, which was dismissed by learned Sessions Judge, Kangra at
Dharamshala, H.P. (learned First Appellate court). Learned First Appellate Court held
that the accused admitted the issuance of a signed cheque. He also admitted that he had
taken the loan from the bank. The admission of the signatures will attract the
presumption under Sections 118 and 139 of the N.I. Act. It was proved on record that
the loan was not repaid. Hence, the cheque was issued for discharging the legal
liability. It was dishonoured due to insufficient funds and the accused had failed to pay
the amount despite the receipt of the notice. Hence, he was rightly convicted and
sentenced by the learned Trial Court.

8.Feeling aggrieved and dissatisfied with the judgments and order of conviction
passed by the learned Courts below, the accused has filed the present revision,
asserting that the learned Courts below failed to appreciate the material on record.
They misread and misconstrued the evidence and made wrong assumptions. The
accused had already repaid the substantial amount of loan and only a small amount
was to be repaid. Disproportionate compensation was awarded by the learned Trial
Court; therefore, it was prayed that the present petition be allowed and the judgments
and orders passed by the learned Courts below be set aside.

9.1 have heard Mr Shubham Sood, learned counsel for the petitioner/accused and
Mr Arvind Sharma, learned Counsel for the respondent-complainant.

10.Mr Shubham Sood, learned Counsel for the accused/ petitioner submitted that
the learned Courts below erred in convicting and sentencing the accused. It was not
proved that the accused had a liability to pay * 1,17,000/- on the date of issuance of the
cheque. The plea taken by the accused that his blank signed cheques were taken at the
time of disbursal of the loan was probable. The cheque was the security cheque and the
same was misused by the bank. The accused had paid a substantial amount and this
amount was not considered while imposing the punishment. Therefore, he prayed that
the judgments and order of sentence passed by the learned Courts below be set aside.

11.Mr. Arvind Sharma, learned counsel for the complainant-respondent supported
the judgments and order of sentence passed by the learned Courts below and submitted
that no interference is required with the same. He prayed that the present revision
petition be dismissed.
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12.1 have given considerable thought to the submission made given at the bar and
have gone through the records carefully.

13.1t was laid down by the Hon’ble Supreme Court in Malkeet Singh Gill v. State
of Chhattisgarh, (2022) 8 SCC 204: (2022) 3 SCC (Cri) 348: 2022 SCC OnLine SC
786 that the revisional court is not an appellate Court and it can only rectify the patent
defect, errors of Court or the law. It was observed on page 207:-

“10. Before adverting to the merits of the contentions, at the outset, it is apt to
mention that there are concurrent findings of conviction arrived at by two
courts after a detailed appreciation of the material and evidence brought on
record. The High Court in criminal revision against conviction is not
supposed to exercise the jurisdiction like to the appellate court and the scope
of interference in revision is extremely narrow. Section 397 of the Criminal
Procedure Code (in short “CrPC”) vests jurisdiction for the purpose of
satisfying itself or himself as to the correctness, legality or propriety of any
finding, sentence or order, recorded or passed, and as to the regularity of any
proceedings of such inferior court. The object of the provision is to set right a
patent defect or an error of jurisdiction or law. There has to be a well-founded
error which is to be determined on the merits of individual cases. It is also
well settled that while considering the same, the Revisional Court does not
dwell at length upon the facts and evidence of the case to reverse those
findings.

14. This position was reiterated in State of Gujarat v. Dilipsinh Kishorsinh Rao,
2023 SCC OnLine SC 1294 wherein it was observed:

“13. The power and jurisdiction of the Higher Court under Section 397 Cr.
P.C. which vests the court with the power to call for and examine records of
an inferior court is for the purposes of satisfying itself as to the legality and
regularities of any proceeding or order made in a case. The object of this
provision is to set right a patent defect or an error of jurisdiction or law or the
perversity which has crept into such proceedings. It would be apposite to refer
to the judgment of this court in Amit Kapoor v. Ramesh Chandra, (2012) 9
SCC 460 where the scope of Section 397 has been considered and succinctly
explained as under:

“12. Section 397 of the Code vests the court with the power to call for and
examine the records of an inferior court for the purposes of satisfying itself as
to the legality and regularity of any proceedings or order made in a case. The
object of this provision is to set right a patent defect or an error of jurisdiction
or law. There has to be a well-founded error and it may not be appropriate for
the court to scrutinise the orders, which upon the face of it bear a token of
careful consideration and appear to be in accordance with the law. If one
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looks into the various judgments of this Court, it emerges that the revisional
jurisdiction can be invoked where the decisions under challenge are grossly
erroneous, there is no compliance with the provisions of law, the finding
recorded is based on no evidence, material evidence is ignored or judicial
discretion is exercised arbitrarily or perversely. These are not exhaustive
classes but are merely indicative. Each case would have to be determined on
its own merits.

13. Another well-accepted norm is that the revisional jurisdiction of the
higher court is a very limited one and cannot be exercised in a routine
manner. One of the inbuilt restrictions is that it should not be against an
interim or interlocutory order. The Court has to keep in mind that the exercise
of revisional jurisdiction itself should not lead to injustice ex-facie. Where the
Court is dealing with the question as to whether the charge has been framed
properly and in accordance with law in a given case, it may be reluctant to
interfere in the exercise of its revisional jurisdiction unless the case
substantially falls within the categories aforestated. Even framing of charge is
a much- advanced stage in the proceedings under the CrPC.”

15. The accused in his statement recorded under Section 313 of Cr.P.C. did not
dispute that he had taken a loan of * 1,00,000/- which carried the interest @ 7% per
annum.. He also admitted that the loan account was declared as NPA. He stated that he
had issued a blank cheque to the bank at the time of sanctioning of the loan and the
same was misused by the complainant-bank. Thus, the major part of the complainant’s
case was admitted by him. He also filed a statement of account Mark ‘DX’, in which it
was mentioned that an amount of * 1,17,254/- was due on 23.02.2018. This statement
of account shows that a more than amount of * 1,17,000/- was due on 01.09.2018 when
the cheque was issued. The statement of account filed by the accused corroborates the
complainant’s version that the accused had issued the cheque in the discharge of his
legal liability.

16.The accused admitted issuance of the signed cheque. It was laid down by this
Court in Naresh Verma vs. Narinder Chauhan 2020(1) Shim. L.C. 398 that where the
accused had not disputed his signatures on the cheque, the Court has to presume that it
was issued in discharge of legal liability and the burden would shift upon the accused
to rebut the presumption. It was observed:-

“8. Once signatures on the cheque are not disputed, the plea with regard to the
cheque having not been issued towards discharge of lawful liability, rightly
came to be rejected by learned Courts below. Reliance is placed upon Hiten
P. Dalal v. Bartender NathBannerji, 2001 (6) SCC 16, wherein it has been
held as under:
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“The words ‘unless the contrary is proved’ which occur in this provision
make it clear that the presumption has to be rebutted by ‘proof’ and not by a
bare explanation which is merely plausible. A fact is said to be proved when
its existence is directly established or when upon the material before it the
Court finds its existence to be so probable that a reasonable man would act on
the supposition that it exists. Unless, therefore, the explanation is supported
by proof, the presumption created by the provision cannot be said to be
rebutted “

9. S.139 of the Act provides that it shall be presumed unless the contrary is
proved, that the holder of a cheque received the cheque of nature referred to in section

138 for the discharge, in whole or in part, of any debt or other liability.

17.Similar is the judgment in Basalingappa vs. Mudibasappa 2019 (5) SCC 418

wherein it was held:

24. Applying the proposition of law as noted above, in the facts of the present
case, it is clear that the signature on the cheque having been admitted, a presumption
shall be raised under Section 139 that the cheque was issued in discharge of debt or

liability.

18.This position was reiterated in M/S KalamaniTex and another Versus P.

Balasubramanian 2021 (5) SCC 283 wherein it was held:

“14. Adverting to the case in hand, we find on a plain reading of its judgment
that the trial Court completely overlooked the provisions and failed to
appreciate the statutory presumption drawn under Section 118 and Section
139 of NIA. The Statute mandates that once the signature(s) of an accused on
the cheque/negotiable instrument are established, then these ‘reverse onus’
clauses become operative. In such a situation, the obligation shifts upon the
accused to discharge the presumption imposed upon him. This point of law
has been crystallized by this Court in RohitbhaiJivanlal Patel v. State of
Gujarat (2019) 18 SCC 106, 18 in the following words:

“In the case at hand, even after purportedly drawing the presumption under
Section 139 of the NI Act, the trial court proceeded to question the want of
evidence on the part of the complainant as regards the source of funds for
advancing loan to the accused and want of examination of relevant witnesses
who allegedly extended him money for advancing it to the accused. This
approach of the trial court had been at variance with the principles of
presumption in law. After such presumption, the onus shifted to the accused
and unless the accused had discharged the onus by bringing on record such
facts and circumstances as to show the preponderance of probabilities tilting
in his favour, any doubt on the complainant’s case could not have been raised
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for want of evidence regarding the source of funds for advancing loan to the
appellant-accused “

15. Once the 2nd Appellant had admitted his signatures on the cheque and the
Deed, the trial Court ought to have presumed that the cheque was issued as
consideration for a legally enforceable debt. The trial Court fell in error when
it called upon the Complainant-Respondent to explain the circumstances
under which the appellants were liable to pay. Such an approach of the trial
Court was directly in the teeth of the established legal position as discussed
above and amounts to a patent error of law.

16. No doubt, and as correctly argued by senior counsel for the appellants, the
presumptions raised under Section 118 and Section 139 are rebuttable in
nature. As held in MS Narayana Menon v. State of Kerela (2006) 6 SCC 39,
32, which was relied upon in Basalingappa (supra), a probable defence needs
to be raised, which must meet the standard of “preponderance of probability”,
and not a mere possibility. These principles were also affirmed in the case of
Kumar Exports (supra), wherein it was further held that bare denial of passing
of consideration would not aid the case of the accused.”

19.Similar is the judgment in APS Forex Services (P) Ltd. v. Shakti International
Fashion Linkers(2020) 12 SCC 724, wherein it was observed:-

7.2. What is emerging from the material on record is that the issuance of a cheque
by the accused and the signature of the accused on the said cheque are not disputed by
the accused. The accused has also not disputed that there were transactions between
the parties. Even as per the statement of the accused, which was recorded at the time of
the framing of the charge, he has admitted that some amount was due and payable.
However, it was the case on behalf of the accused that the cheque was given by way of
security and the same has been misused by the complainant. However, nothing is on
record that in the reply to the statutory notice it was the case on behalf of the accused
that the cheque was given by way of security. Be that as it may, however, it is required
to be noted that earlier the accused issued cheques which came to be dishonoured on
the ground of “insufficient funds” and thereafter a fresh consolidated cheque of ?
9,55,574 was given which has been returned unpaid on the ground of “STOP
PAYMENT”. Therefore, the cheque in question was issued for the second time.
Therefore, once the accused has admitted the issuance of a cheque which bears his
signature, there is a presumption that there exists a legally enforceable debt or liability
under Section 139 of the NI Act. However, such a presumption is rebuttable in nature
and the accused is required to lead the evidence to rebut such presumption. The
accused was required to lead evidence that the entire amount due and payable to the
complainant was paid.



590 Balwinder Kumar vs. Punjab National Bank

9. Coming back to the facts in the present case and considering the fact that the
accused has admitted the issuance of the cheques and his signature on the cheque and
that the cheque in question was issued for the second time after the earlier cheques
were dishonoured and that even according to the accused some amount was due and
payable, there is a presumption under Section 139 of the NI Act that there exists a
legally enforceable debt or liability. Of course, such presumption is rebuttable in
nature. However, to rebut the presumption, the accused was required to lead the
evidence that the full amount due and payable to the complainant had been paid. In the
present case, no such evidence has been led by the accused. The story put forward by
the accused that the cheques were given by way of security is not believable in the
absence of further evidence to rebut the presumption and more particularly the cheque
in question was issued for the second time after the earlier cheques were dishonoured.
Therefore, both the courts below have materially erred in not properly appreciating and
considering the presumption in favour of the complainant that there exists legally
enforceable debt or liability as per Section 139 of the NI Act. It appears that both, the
learned trial court as well as the High Court, have committed an error in shifting the
burden upon the complainant to prove the debt or liability, without appreciating the
presumption under Section 139 of the NI Act. As observed above, Section 139 of the
Act is an example of reverse onus clause and therefore, once the issuance of the
cheque has been admitted and even the signature on the cheque has been admitted,
there is always a presumption in favour of the complainant that there exists legally
enforceable debt or liability and thereafter, it is for the accused to rebut such
presumption by leading evidence.

20.Learned Counsel for the complainant rightly submitted that there is a
presumption under Section 139 of the N.l.Act that the cheque was issued in the
discharge of the legal liability. This presumption was explained by the Hon’ble
Supreme Court in Triyambak S. Hegde Versus Sripad 2022 (1) SCC 742 as under:

“11. From the facts arising in this case and the nature of the rival contentions,
the record would disclose that the signature on the documents at Exhibits P-6
and P-2 is not disputed. Exhibit P-2 is the dishonouredcheque based on which
the complaint was filed. From the evidence tendered before the JMFC, it is
clear that the respondent has not disputed the signature on the cheque. If that
be the position, as noted by the courts below a presumption would arise under
Section 139 in favour of the appellant who was the holder of the cheque.
Section 139 of the N.I. Act reads as hereunder:-

“139. Presumption in favour of holder- It shall be presumed, unless the
contrary is proved, that the holder of a cheque received the cheque of the
nature referred to in section 138 for the discharge, in whole or in part, of any
debt or other liability.”
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12 Insofar as the payment of the amount by the appellant in the context of the
cheque having been signed by the respondent, the presumption for the passing
of the consideration would arise as provided under Section 118(a) of N.I. Act
which reads as hereunder: -

“118. Presumptions as to negotiable instruments -
Until the contrary is proved, the following presumptions shall be made: -

(a) of consideration - that every negotiable instrument was made or drawn for
consideration, and that every such instrument, when it has been accepted,
indorsed, negotiated or transferred, was accepted, indorsed, negotiated or
transferred for consideration.”

13. The above-noted provisions are explicit to the effect that such
presumption would remain until the contrary is proved. The learned counsel
for the appellant in that regard has relied on the decision of this Court in K.
Bhaskaran vs. SankaranVaidhyanBalan&Anr., 1999 (7) SCC 510 wherein it
is held as hereunder:

“9. As the signature in the cheque is admitted to be that of the accused, the
presumption envisaged in Section 118 of the Act can legally be inferred that
the cheque was made or drawn for consideration on the date on which the
cheque bears. Section 139 of the Act enjoins the Court to presume that the
holder of the cheque received it for the discharge of any debt or liability. The
burden was on the accused to rebut the aforesaid presumption. The Trial
Court was not persuaded to rely on the interested testimony of DW1 to rebut
the presumption. The said finding was upheld by the High Court. It is not
now open to the accused to contend differently on that aspect.”

14. The learned counsel for the respondent has however referred to the
decision of this Court in Basalingappa vs. Mudibasappa, 2019 (5) SCC 418
wherein it is held as hereunder: -

“25. We having noticed the ratio laid down by this Court in the above cases
on Sections 118 (a) and 139, we now summarise the principles enumerated by
this Court in the following manner:

25.1. Once the execution of the cheque is admitted Section 139 of the Act
mandates a presumption that the cheque was for the discharge of any debt or
other liability.

25.2. The presumption under Section 139 is a rebuttable presumption and the
onus is on the accused to raise the probable defence. The standard of proof for
rebutting the presumption is that of the preponderance of probabilities.

25.3. To rebut the presumption, it is open for the accused to rely on evidence
led by him or the accused can also rely on the materials submitted by the
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complainant in order to raise a probable defence. Inference of preponderance
of probabilities can be drawn not only from the materials brought on record
by the parties but also by reference to the circumstances upon which they
rely.

25.4. That it is not necessary for the accused to come in the witness box in
support of his defence, Section 139 imposed an evidentiary burden and not a
persuasive burden.

25.5. It is not necessary for the accused to come into the witness box to
support his defence.

26. Applying the proposition of law as noted above, in the facts of the present
case, it is clear that the signature on the cheque having been admitted, a
presumption shall be raised under Section 139 that the cheque was issued in
discharge of debt or liability. The question to be looked into is as to whether
any probable defence was raised by the accused. In cross- examination of
PW1, when the specific question was put that the cheque was issued in
relation to a loan of Rs. 25,000 taken by the accused, PW1 said that he does
not remember. PW1 in his evidence admitted that he retired in 1997 on which
date he received a monetary benefit of * 8 lakhs, which was encashed by the
complainant. It was also brought in the evidence in the evidence that in the
year 2010, the complainant entered into a sale agreement for which he paid an
amount of Rs. 4,50,000 to Balana Gouda towards sale consideration. Payment
of Rs. 4,50,000 being admitted in the year 2010 and a further payment of a
loan of Rs. 50,000 with regard to which Complaint No0.119 of 2012 was filed
by the complainant, copy of which complaint was also filed as Ext. D-2, there
was a burden on the complainant to prove his financial capacity. In the years
2010- 2011, as per the own case of the complainant, he made a payment of
Rs. 18 lakhs. During his cross-examination, when the financial capacity to
pay Rs. 6 lakhs to the accused was questioned, there was no satisfactory reply
given by the complainant. The evidence on record, thus, is a probable defence
on behalf of the accused, which shifted the burden on the complainant to
prove his financial capacity and other facts.”

15. In that light, it is contended that the very materials produced by the
appellant and the answers relating to lack of knowledge of property details by
PW-1 in his cross- examination would indicate that the transaction is doubtful
and no evidence is tendered to indicate that the amount was paid. In such an
event, it was not necessary for the respondent to tender rebuttal evidence but
the case put forth would be sufficient to indicate that the respondent has
successfully rebutted the presumption.
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16. On the position of law, the provisions referred to in Sections 118 and 139
of N.I. Act as also the enunciation of law as made by this Court needs no
reiteration as there is no ambiguity whatsoever. In, Basalingappa vs.
Mudibasappa (supra) relied on by the learned counsel for the respondent,
though on facts the ultimate conclusion therein was against raising
presumption, the facts and circumstances are entirely different as the
transaction between the parties as claimed in the said case is peculiar to the
facts of that case where the consideration claimed to have been paid did not
find favour with the Court keeping in view the various transactions and extent
of the amount involved. However, the legal position relating to presumption
arising under Sections 118 and 139 of N.I. Act on a signature being admitted
has been reiterated. Hence, whether there is a rebuttal or not would depend on
the facts and circumstances of each case.”

21.This position was reiterated in Tedhi Singh vs. Narayan DassMahant 2022 (6)
SCC 735 wherein it was held:

“7. It is true that this is a case under Section 138 of the Negotiable
Instruments Act. Section 139 of the N.I. Act provides that the Court shall
presume that the holder of a cheque received the cheque of the nature referred
to in Section 138 for the discharge, in whole or in part, of any debt or other
liability. This presumption, however, is expressly made subject to the position
being proved to the contrary. In other words, it is open to the accused to
establish that there is no consideration received. It is in the context of this
provision that the theory of ‘probable defence’ has grown. In an earlier
judgment, in fact, which has also been adverted to in Basalingappa (supra),
this Court notes that Section 139 of the N.I. Act is an example of reverse onus
[see (2010) 11 SCC 441). It is also true that this Court has found that the
accused is not expected to discharge an unduly high standard of proof. It is
accordingly that the principle has developed that all which the accused needs
to establish is a probable defence. As to whether a probable defence has been
established is a matter to be decided on the facts of each case on the
conspectus of evidence and circumstances that exist.”

22.Similar is the judgment in P. Rasiya v. Abdul Nazer, 2022 SCC OnLine SC
1131wherein it was observed:

“As per Section 139 of the N.I. Act, it shall be presumed, unless the contrary
is proved, that the holder of a cheque received the cheque of the nature
referred to in Section 138 for discharge, in whole or in part, of any debt or
other liability. Therefore, once the initial burden is discharged by the
Complainant that the cheque was issued by the accused and the signature and
the issuance of the cheque is not disputed by the accused, in that case, the
onus will shift upon the accused to prove the contrary that the cheque was not
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for any debt or other liability. The presumption under Section 139 of the N.I.
Act is a statutory presumption and thereafter, once it is presumed that the
cheque is issued in whole or in part of any debt or other liability which is in
favour of the Complainant/holder of the cheque, in that case, it is for the
accused to prove the contrary.”

23.This position was reiterated in Rajesh Jain v. Ajay Singh, (2023) 10 SCC 148:
2023 SCC OnLine SC 1275wherein it was observed at page 161:

33. The NI Act provides for two presumptions: Section 118 and Section 139.
Section 118 of the Act inter alia directs that it shall be presumed until the contrary is
proved, that every negotiable instrument was made or drawn for consideration. Section
139 of the Act stipulates that “unless the contrary is proved, it shall be presumed, that
the holder of the cheque received the cheque, for the discharge of, whole or part of any
debt or liability”. It will be seen that the “presumed fact” directly relates to one of the
crucial ingredients necessary to sustain a conviction under Section 138. [The rules
discussed hereinbelow are common to both the presumptions under Section 139 and
Section 118 and are hence, not repeated - reference to one can be taken as reference to
another]

34. Section 139 of the NI Act, which takes the form of a “shall presume” clause is
illustrative of a presumption of law. Because Section 139 requires that the Court “shall
presume” the fact stated therein, it is obligatory on the Court to raise this presumption
in every case where the factual basis for the raising of the presumption had been
established. But this does not preclude the person against whom the presumption is
drawn from rebutting it and proving the contrary as is clear from the use of the phrase
“unless the contrary is proved”.

35. The Court will necessarily presume that the cheque had been issued towards
the discharge of a legally enforceable debt/liability in two circumstances. Firstly, when
the drawer of the cheque admits issuance/execution of the cheque and secondly, in the
event where the complainant proves that the cheque was issued/executed in his favour
by the drawer. The circumstances set out above form the fact(s) which bring about the
activation of the presumptive clause. [Bharat Barrel & Drum Mfg. Co. v. Amin Chand
Payrelal [Bharat Barrel & Drum Mfg. Co. v. Amin C hand Payrelal, (1999) 3 SCC 35]]

36. Recently, this Court has gone to the extent of holding that presumption takes
effect even in a situation where the accused contends that a blank cheque leaf was
voluntarily signed and handed over by him to the complainant. [Bir Singh v. Mukesh
Kumar [Bir Singh v. Mukesh Kumar, (2019) 4 SCC 197: (2019) 2 SCC (Civ) 309:
(2019) 2 SCC (Cri) 40] ]. Therefore, the mere admission of the drawer’s signature,
without admitting the execution of the entire contents in the cheque, is now sufficient
to trigger the presumption.
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37. As soon as the complainant discharges the burden to prove that the instrument,
say a cheque, was issued by the accused for discharge of debt, the presumptive device
under Section 139 of the Act helps shifting the burden on the accused. The effect of
the presumption, in that sense, is to transfer the evidential burden on the accused of
proving that the cheque was not received by the Bank towards the discharge of any
liability. Until this evidential burden is discharged by the accused, the presumed fact
will have to be taken to be true, without expecting the complainant to do anything
further.

38. John Henry Wigmore [John Henry Wigmore and the Rules of Evidence: The
Hidden Origins of Modern Law] on Evidence states as follows:

“The peculiar effect of the presumption of law is merely to invoke a rule of
law compelling the Jury to reach the conclusion in the absence of evidence to
the contrary from the opponent but if the opponent does offer evidence to the
contrary (sufficient to satisfy the Judge’s requirement of some evidence), the
presumption ‘disappears as a rule of law and the case is in the Jury’s hands

LR 1]

free from any rule’.

39. The standard of proof to discharge this evidential burden is not as heavy as
that usually seen in situations where the prosecution is required to prove the guilt of an
accused. The accused is not expected to prove the nonexistence of the presumed fact
beyond reasonable doubt. The accused must meet the standard of “preponderance of
probabilities”, similar to a defendant in a civil proceeding. [Ran gap pa v. Sri Mohan
[Ran gappa v. Sri Mohan, (2010) 11 SCC 441: (2010) 4 SCC (Civ) 477: (2011) 1 SCC
(Cri) 184: AIR 2010 SC 1898] ]

24.Therefore, the Court has to start with the presumption that the cheque was
issued in discharge of legal liability and the burden is upon the accused to prove the
contrary.

25.The accused claimed that the cheque was issued as a security cheque at the
time of taking the loan. He has not led any evidence to prove this fact. He has not even
entered into the witness box to establish this fact.Ilt was held in Sumeti Vij vs.
Paramount Tech Fab Industries AIR 2021 SC 1281 that the accused has to lead
defence evidence to rebut the presumption and mere denial in his statement under
Section 313 is not sufficient to rebut the presumption. It was observed:

“21. That apart, when the complainant exhibited all these documents in
support of his complaints and recorded the statement of three witnesses in
support thereof, the appellant recorded her statement under Section 313 of the
Code but failed to record evidence to disprove or rebut the presumption in
support of her defence available under Section 139 of the Act. The statement
of the accused recorded under Section 313 of the Code is not substantive
evidence of defence, but only an opportunity to the accused to explain the
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incriminating circumstances appearing in the prosecution case of the accused.
Therefore, there is no evidence to rebut the presumption that the cheques
were issued for consideration.”

Emphasis supplied)”

26.The accused claimed that the cheque was issued as security. It was laid down
by this Court in Hamid Mohammad Versus Jaimal Dass 2016 (1) HLJ 456, that even if
the cheque was issued towards the security, the accused will be liable. It was observed:

“9. Submission of learned Advocate appearing on behalf of the revisionist
that cheque in question was issued to the complainant as security and on this
ground, criminal revision petition be accepted is rejected being devoid of any
force for the reasons hereinafter mentioned. As per Section 138 of Negotiable
Instruments Act 1881 if any cheque is issued on account of other liability then
provisions of Section 138 of Negotiable Instruments Act 1881 would be
attracted. The court has perused the original cheque Ext. C1 dated 30.10.2008
placed on record. There is no recital in cheque Ext. C-1 that cheque was
issued as a security cheque. It is well-settled law that a cheque issued as
security would also come under the provision of Section 138 of the
Negotiable Instruments Act 1881. See 2016 (3) SCC page 1 titled Don
Ayengia v. State of Assam & another. It is well- settled law that where there
is a conflict between former law and subsequent law then subsequent law
always prevails.”

27.Hence, the plea taken by the accused that a blank signed cheque was issued at
the time of taking the loan has not been proved. Even otherwise,it was laid down by
this Court in Hamid Mohammad Versus Jaimal Dass 2016 (1) HLJ 456, that even if
the cheque was issued towards the security, the accused will be liable. It was observed:

“9. Submission of learned Advocate appearing on behalf of the revisionist
that cheque in question was issued to the complainant as security and on this
ground, criminal revision petition be accepted is rejected being devoid of any
force for the reasons hereinafter mentioned. As per Section 138 of Negotiable
Instruments Act 1881 if any cheque is issued on account of other liability then
provisions of Section 138 of Negotiable Instruments Act 1881 would be
attracted. The court has perused the original cheque Ext. C1 dated 30.10.2008
placed on record. There is no recital in cheque Ext. C-1 that cheque was
issued as a security cheque. It is well-settled law that a cheque issued as
security would also come under the provision of Section 138 of the
Negotiable Instruments Act 1881. See 2016 (3) SCC page 1 titled Don
Ayengia v. State of Assam & another. It is well- settled law that where there
is a conflict between former law and subsequent law then subsequent law
always prevails.”
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28. It was laid down by the Hon’ble Supreme Court in Sam pelly Satyanarayana
Rao v. Indian Renewable Energy Development Agency Ltd., (2016) 10 SCC 458:
(2017) 1 SCC (Cri) 149: (2017) 1 SCC (Civ) 126: 2016 SCC OnLine SC 954 that
issuing a cheque toward security will also attract the liability for the commission of an
offence punishable under Section 138 of N.I. Act. It was observed: -

“9. We have given due consideration to the submission advanced on behalf of
the appellant as well as the observations of this Court in Indus Airways [Indus
Airways (P) Ltd. v. Magnum Aviation (P) Ltd., (2014) 12 SCC 539: (2014) 5
SCC (Civ) 138: (2014) 6 SCC (Cri) 845] with reference to the explanation to
Section 138 of the Act and the expression “for discharge of any debt or other
liability” occurring in Section 138 of the Act. We are of the view that the
question whether a post-dated cheque is for “discharge of debt or liability”
depends on the nature of the transaction. If on the date of the cheque, liability
or debt exists or the amount has become legally recoverable, the section is
attracted and not otherwise.

10. Reference to the facts of the present case clearly shows that though the
word “security” is used in Clause 3.1(iii)) of the agreement, the said
expression refers to the cheques being towards repayment of instalments. The
repayment becomes due under the agreement, the moment the loan is
advanced and the instalment falls due. It is undisputed that the loan was duly
disbursed on 28-2-2002 which was prior to the date of the cheques. Once the
loan was disbursed and instalments have fallen due on the date of the cheque
as per the agreement, dishonour of such cheques would fall under Section 138
of the Act. The cheques undoubtedly represent the outstanding liability.

11. The judgment in Indus Airways [Indus Airways (P) Ltd. v. Magnum
Aviation (P) Ltd., (2014) 12 SCC 539: (2014) 5 SCC (Civ) 138: (2014) 6
SCC (Cri) 845] is clearly distinguishable. As already noted, it was held
therein that liability arising out of a claim for breach of contract under Section
138, which arises on account of dishonour of cheque issued was not by itself
on a par with criminal liability towards discharge of acknowledged and
admitted debt under a loan transaction. Dishonour of a cheque issued for
discharge of later liability is clearly covered by the statute in question.
Admittedly, on the date of the cheque there was a debt/liability in praesenti in
terms of the loan agreement, as against Indus Airways [Indus Airways (P)
Ltd. v. Magnum Aviation (P) Ltd., (2014) 12 SCC 539: (2014) 5 SCC (Civ)
138: (2014) 6 SCC (Cri) 845] where the purchase order had been cancelled
and cheque issued towards advance payment for the purchase order was
dishonoured. In that case, it was found that the cheque had not been issued for
discharge of liability but as advance for the purchase order which was
cancelled. Keeping in mind this fine but real distinction, the said judgment
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cannot be applied to a case of the present nature where the cheque was for
repayment of loan instalment which had fallen due though such deposit of
cheques towards repayment of instalments was also described as *“security” in
the loan agreement. In applying the judgment in Indus Airways [Indus
Airways (P) Ltd. v. Magnum Aviation (P) Ltd., (2014) 12 SCC 539: (2014) 5
SCC (Civ) 138: (2014) 6 SCC (Cri) 845], one cannot lose sight of the
difference between a transaction of purchase order which is cancelled and that
of a loan transaction where loan has actually been advanced and its
repayment is due on the date of the cheque.

12. The crucial question to determine the applicability of Section 138 of the
Act is whether the cheque represents the discharge of existing enforceable
debt or liability or whether it represents advance payment without there being
subsisting debt or liability. While approving the views of the different High
Courts noted earlier, this is the underlying principle as can be discerned from
discussion of the said cases in the judgment of this Court.”

29. This position was reiterated in Sripati Singh v. State of Jharkhand, 2021 SCC
OnLine SC 1002: AIR 2021 SC 5732, and it was held that a cheque issued as security
is not a waste paper and complaint under Section 138 of the N.I. Act can be filed on its
dishonour. It was observed:

“17. A cheque issued as security pursuant to a financial transaction cannot be
considered as a worthless piece of paper under every circumstance. ‘Security’
in its true sense is the state of being safe and the security given for a loan is
something given as a pledge of payment. It is given, deposited or pledged to
make certain the fulfilment of an obligation to which the parties to the
transaction are bound. If in a transaction, a loan is advanced and the borrower
agrees to repay the amount in a specified timeframe and issues a cheque as
security to secure such repayment; if the loan amount is not repaid in any
other form before the due date or if there is no other understanding or
agreement between the parties to defer the payment of the amount, the cheque
which is issued as security would mature for presentation and the drawee of
the cheque would be entitled to present the same. On such presentation, if the
same is dishonoured, the consequences contemplated under Section 138 and
the other provisions of N.I. Act would flow.

18. When a cheque is issued and is treated as ‘security’ towards repayment of
an amount with a time period being stipulated for repayment, all that it
ensures is that such cheque which is issued as ‘security cannot be presented
prior to the loan or the instalment maturing for repayment towards which
such cheque is issued as security. Further, the borrower would have the
option of repaying the loan amount or such financial liability in any other
form and in that manner, if the amount of loan due and payable has been
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discharged within the agreed period, the cheque issued as security cannot
thereafter be presented. Therefore, the prior discharge of the loan or there
being an altered situation due to which there would be an understanding
between the parties is a sine qua non to not present the cheque which was
issued as security. These are only the defences that would be available to the
drawer of the cheque in proceedings initiated under Section 138 of the N.I.
Act. Therefore, there cannot be a hard and fast rule that a cheque, which is
issued as security can never be presented by the drawee of the cheque. If such
is the understanding a cheque would also be reduced to an ‘on-demand
promissory note’ and in all circumstances, it would only be civil litigation to
recover the amount, which is not the intention of the statute. When a cheque
is issued even though as ‘security’ the consequence flowing therefrom is also
known to the drawer of the cheque and in the circumstance stated above if the
cheque is presented and dishonoured, the holder of the cheque/drawee would
have the option of initiating the civil proceedings for recovery or the criminal
proceedings for punishment in the fact situation, but in any event, it is not for
the drawer of the cheque to dictate terms with regard to the nature of
litigation.”

30.In the present case, the document(Mark “DX”) filed by the accused shows the
liability of Rs. 1,17,000/- on the date of issuance of the cheque, therefore, even if the
cheque was issued as a security, the accused cannot escape from his liability.

31.1t was submitted that there is a difference in the handwriting of the cheque,
which shows that the cheque was filled by some other person. This submission will not
help the accused. It was laid down by the Hon’ble Supreme Court in Bir Singh v.
Mukesh Kumar, (2019) 4 SCC 197: (2019) 2 SCC (Cri) 40: (2019) 2 SCC (Civ) 309:
2019 SCC OnLine SC 138, that a person is liable for the commission of an offence
punishable under Section 138 of the Negotiable Instruments Act even if the cheque is
filled by some other person. It was observed:

“33. A meaningful reading of the provisions of the Negotiable Instruments
Act including, in particular, Sections 20, 87 and 139, makes it amply clear
that a person who signs a cheque and makes it over to the payee remains
liable unless he adduces evidence to rebut the presumption that the cheque
had been issued for payment of a debt or in discharge of a liability. It is
immaterial that the cheque may have been filled in by any person other than
the drawer if the cheque is duly signed by the drawer. If the cheque is
otherwise valid, the penal provisions of Section 138 would be attracted.

34. If a signed blank cheque is voluntarily presented to a payee, towards some
payment, the payee may fill up the amount and other particulars. This in itself
would not invalidate the cheque. The onus would still be on the accused to
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prove that the cheque was not in discharge of a debt or liability by adducing
evidence.

35. It is not the case of the respondent accused that he either signed the
cheque or parted with it under any threat or coercion. Nor is it the case of the
respondent accused that the unfilled signed cheque had been stolen. The
existence of a fiduciary relationship between the payee of a cheque and its
drawer, would not disentitle the payee to the benefit of the presumption under
Section 139 of the Negotiable Instruments Act, in the absence of evidence of
exercise of undue influence or coercion. The second question is also
answered in the negative.

36. Even a blank cheque leaf, voluntarily signed and handed over by the
accused, which is towards some payment, would attract presumption under
Section 139 of the Negotiable Instruments Act, in the absence of any cogent
evidence to show that the cheque was not issued in discharge of a debt.”

32.This position was reiterated in Oriental Bank of Commerce v. Prabodh Kumar
Tewari, 2022 SCC OnLine SC 1089 wherein it was observed:

“12. The submission which has been urged on behalf of the appellant is that
even assuming, as the first respondent submits, that the details in the cheque
were not filled in by the drawer, this would not make any difference to the
liability of the drawer.

XXXXXX

16. A drawer who signs a cheque and hands it over to the payee, is presumed
to be liable unless the drawer adduces evidence to rebut the presumption that
the cheque has been issued towards payment of a debt or in the discharge of a
liability. The presumption arises under Section 139"

33.Therefore, the cheque is not bad even if it is not filled by the drawer.

34.The learned Trial Court has rightly held that once the signatures were not
disputed, the presumption under Section 139 of N.I.Act would be attracted and the
burden will shift upon the accused to rebut the presumption. It was laid down by the
Hon’ble Supreme Court in Rohitbhai Jivanlal Patel v. State of Gujarat (2019) 18 SCC
106 that once a presumption has been drawn the onus shifts to the accused. The Court
cannot raise any doubt on the complainant’s case in view of the presumption. It was
observed: -

“18. In the case at hand, even after purportedly drawing the presumption
under Section 139 of the NI Act, the trial court proceeded to question the
want of evidence on the part of the complainant as regards the source of funds
for advancing loan to the accused and want of examination of relevant
witnesses who allegedly extended him money for advancing it to the accused.
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This approach of the trial court had been at variance with the principles of
presumption in law. After such presumption, the onus shifted to the accused
and unless the accused had discharged the onus by bringing on record such
facts and circumstances as to show the preponderance of probabilities tilting
in his favour, any doubt on the complainant’s case could not have been raised
for want of evidence regarding the source of funds for advancing loan to the
appellant-accused. The aspect relevant for consideration had been as to
whether the appellant- accused has brought on record such facts/material/
circumstances which could be of a reasonably probable defence.”

35.1t was laid down by the Hon’ble Supreme Court in Uttam Ram Versus
Devinder Singh Hudan and another (2019) 10 SCC 287 that the complainant is not to
prove the debt as in a civil court because of the presumption but only to prove that the
cheque was issued by the accused. It was observed:-

“20. The Trial Court and the High Court proceeded as if, the appellant is to
prove a debt before a civil court wherein, the plaintiff is required to prove his
claim on the basis of evidence to be laid in support of his claim for the
recovery of the amount due. Dishonour of a cheque carries a statutory
presumption of consideration. The holder of the cheque in due course is
required to prove that the cheque was issued by the accused and that when the
same was presented, it was not honoured. Since there is a statutory
presumption of consideration, the burden is on the accused to rebut the
presumption that the cheque was issued not for any debt or other liability.”

36.1t was laid down in P. Rasiya v. Abdul Nazer, 2022 SCC OnLine SC 1131 that
the complainant is not to state the nature of the transaction or the source of funds. It
was observed:-

“By the impugned common judgment and order, the High Court has reversed
the concurrent findings recorded by both the courts below and has acquitted
the accused on the ground that, in the complaint, the Complainant has not
specifically stated the nature of transactions and the source of fund. However,
the High Court has failed to note the presumption under Section 139 of the
N.I. Act. As per Section 139 of the N.I. Act, it shall be presumed, unless the
contrary is proved, that the holder of a cheque received the cheque of the
nature referred to in Section 138 for discharge, in whole or in part, of any
debt or other liability. Therefore, once the initial burden is discharged by the
Complainant that the cheque was issued by the accused and the signature and
the issuance of the cheque are not disputed by the accused, in that case, the
onus will shift upon the accused to prove the contrary that the cheque was not
for any debt or other liability. The presumption under Section 139 of the N.I.
Act is a statutory presumption and thereafter, once it is presumed that the
cheque is issued in whole or in part of any debt or other liability which is in
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favour of the Complainant/holder of the cheque, in that case, it is for the
accused to prove the contrary. The aforesaid has not been dealt with and
considered by the High Court.”

37.Therefore, in view of the binding precedents of the Hon’ble Supreme Court,
the complainant is not required to prove the existence of legally enforceable debt or
liability as this is a matter of presumption. Rather, the accused is required to disprove
the existence of legally enforceable debt or liability.

38.In the present case, the accused did not lead any evidence to rebut the
presumption rather he filed the statement of account, which establishes his liability;
therefore, the learned Courts below had rightly held that the accused failed to
discharge the burden placed upon him.

39.The accused did not dispute that the cheque was dishonoured due to
insufficient funds. The accused also did not dispute that notice was received by him.
He claimed that he had paid some of the amount after receipt of the notice and filed a
statement of account (Mark ‘DX’) to establish this fact; therefore, the learned Courts
below had rightly held that all the ingredients of Section 138 of N.l. Act were
established in the present case and learned Trial Court had rightly convicted and
sentenced the accused.

40.1t was laid down by the Hon’ble Supreme Court in Bir Singh vs. Mukesh
Kumar 2019 (4) SCC 197 that the penal provision of Section 138 is a deterrent in
nature. It was observed:-

“9. The object of Section 138 of the Negotiable Instruments Act is to infuse
credibility into negotiable instruments including cheques and to encourage
and promote the use of negotiable instruments including cheques in financial
transactions. The penal provision of Section 138 of the Negotiable
Instruments Act is intended to be a deterrent to the callous issuance of
negotiable instruments such as cheques without serious intention to honour
the promise implicit in the issuance of the same.”

41.In view of this consideration, the sentence of one year is not excessive.

42.The learned Trial Court awarded compensation of * 2,00,000/-. It was
submitted that the amount deposited by the complainant was not considered by the
learned Trial Court. The statement of account filed by the accused shows that the
amount of * 1,57,219/-on 31.03.2021.

43.The complainant had to engage a counsel and had to incur the legal fee. It was
laid down by the Hon’ble Supreme Court in M/S Kalamani Tex and another Versus P.
Balasubramanian JT 2021(2) SC 519 that the Courts should uniformly levy a fine up to
twice the cheque amount along with simple interest at the rate of 9% per annum. It was
observed:-
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“20. As regards the claim of compensation raised on behalf of the respondent,
we are conscious of the settled principles that the object of Chapter XVII of
the NIA is not only punitive but also compensatory and restitutive. The
provisions of NIA envision a single window for criminal liability for the
dishonour of a cheque as well as civil liability for the realisation of the
cheque amount. It is also well settled that there needs to be a consistent
approach towards awarding compensation and unless there exist special
circumstances, the Courts should uniformly levy a fine up to twice the cheque
amount along with simple interest at the rate of 9% per annum. [R. Vijian v.
Baby, (2012) 1 SCC 260, 20]”

44 Hence, the amount of compensation of * 2,00,000/- cannot be said to be
excessive and no interference is required with the judgments and order of sentence
passed by the learned Courts below.

45.No other point was urged.

46.In view of the above, the present petition fails and the same is dismissed.
Records of the learned Courts below be sent back forthwith.

2024(2)DCJ603
HIMACHAL PRADESH HIGH COURT
[Before Hon'ble Mr Justice Rakesh Kainthla, Judge.]
Cr. MMO No. 23 of 2023 Reserved on: 29.7.2024 Date of Decision: 09.8.2024,
dated 09/08/2024
Monika Sharma
Versus

Ideal Pet Industries and others

QUASHING OF COMPLAINT

Code of Criminal Procedure, 1973 - Section 482 - Negotiable Instruments Act, 1881 -
Section 138 read with Section 142 - Dishonour of cheque - Complaint - Trial Court
summoned the accused - Petitioner filed present petition - For quashing of complaint -
Legality of - It was submitted that trial Court had failed to apply its mind - Not
acceptable - Trial Court had specifically mentioned that it had gone through averments
in complaint - Affidavit of complainant and was opinion that sufficient material
existed on record to summon accused - Complaint cannot be quashed at this stage -
Petition fails and same is dismissed.

[Paras 28, 29 and 31]

Law Point - Quashing of complaint - A complaint can be quashed where
allegations made in complaint, even if they are taken at their face value and



604 Monika Sharma vs. Ideal Pet Industries

accepted in their entirety, do not prima facie constitute any offence or make out
case alleged against accused.

(2) Quashing of complaint - A complaint may also be quashed where it is clear
abuse of process of Court, as when criminal proceeding is found to have been
initiated with mala fides/malice for wreaking vengeance or to cause harm, or
where allegations are absurd and inherently improble.

Acts Referred:
Negotiable Instruments Act, 1881 Sec. 138, Sec. 142, Sec. 141

Counsel:
For the Petitioner: Mr. Suneet Goel, Advocate.

For the Respondents: Mr. Dheeraj K. Vashisht, Advocate, for respondent No.1. Mr.
Nitin Thakur, Advocate, for respondents No.2 and 3.

JUDGEMENT

Rakesh Kainthla, Judge The petitioner has filed the present petition for quashing
of Complaint Case No. 48-3 of 2022, pending before the learned Chief Judicial
Magistrate, Nahan, District Sirmour, H.P. (learned Trial Court). (Parties shall
hereinafter be referred to in the same manner as they were arrayed before the learned
Trial Court for convenience).

2.Briefly stated, the facts giving rise to the present petition are that the
complainant filed a complaint before the learned Trial Court for the commission of an
offence punishable under Section 138 read with Section 142 of the Negotiable
Instrument Act (NI Act). It was asserted that the complainant is carrying on a pharma
business under the name and style of Ideal Packed Industries. The accused MAC Bio
Sciences Pvt. Ltd. is carrying on the business at Alipur Barwala, District Panchkula. Its
day-to-day affairs have been looked after by its Managing Director/Authorized
Signatory/Partners, sole proprietor i.e. accused No.2 Trilochan Dass and accused No.3
Monika Sharma. Accused No.1l purchased pharma products/PET bottles through
accused No.2 and 3. Accused No.2 and 3 are the authorized signatories and are fully
responsible to accused No.1 for the conduct of the business. The complainant issued
the credit bills/invoice showing the particulars of the materials purchased and their
value. The accused issued four cheques in favour of the complainant, drawn on State
Bank of India, Khatauli, Barwala, District Panchkula (Haryana) in discharge of their
legal liability.

Three cheques were dishonoured with the remarks ‘funds insufficient’ and one
cheque was dishonoured with the remarks ‘payments stopped by the drawer’. The
accused failed to pay the amount despite receipt of the valid notice of demand. Hence,
the complaint was filed for taking action against the accused as per the law.
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3.Learned Trial Court found sufficient reasons to summon the accused for the
commission of an offence punishable under Section 138 of the NI Act.

4.The accused filed the present petition for quashing the complaint asserting that
MAC Bio Sciences Pvt. Ltd. is a Company duly registered under the Companies Act.
Tarlochan Dass, Managing Director of the Company, is looking after the affairs of the
company. The cheques were issued by him without the knowledge of the petitioner.
She is not looking after the day- to-day affairs of the Company and was inducted as a
director to Comply with the requirements of the Companies Act, 1956. The petitioner
has not signed the cheques and the cheque bears the signatures of respondent
No.3/accused Tarlochan. The summoning order is against the law and facts. It is the
result of non-application of mind and was passed in a slipshod manner. The
complainant has failed to make a case against the petitioner as required under Section
141 of the NI Act. The cheques have been signed by respondent No.3 in his capacity
as a proprietor rather than Managing Director. No document was filed to show the
status of the complainant. The resolution/authorization dated 19.1.2022 is of no
consequence. The petitioner never dealt with the complainant and the present
complaint against her is not maintainable. Therefore, it was prayed that the present
petition be allowed and the summoning order and the complaint pending before the
learned Trial Court be ordered to be quashed.

5.No reply to the petition was filed.

6.1 have heard Mr Suneet Goel, learned counsel for the petitioner, Mr Dheeraj K.
Vashisht, learned counsel for respondent No.l/complainant and Mr Nitin Thakur,
learned counsel for respondents No.2 and 3/accused.

7.Mr Suneet Goel, learned counsel for the petitioner submitted that the allegations
in the complaint are not sufficient to attract the provisions of Section 142 of the NI
Act. The petitioner being Director cannot be held liable unless it is proved that she was
in charge and responsible to the Company for its affairs. No such material was placed
on record. The complainant failed to prove the proper authorization and the complaint
could not have been entertained by the Court. Learned Trial Court erred in summoning
the petitioner; therefore, he prayed that the present petition be allowed, the complaint
pending before the learned Trial Court and the summoning order issued by the learned
Trial Court be ordered to be quashed. He relied upon the judgments of the Hon’ble
Supreme Court in Gunmala Sales (P) Ltd. v. Anu Mehta, (2015) 1 SCC 103 in support
of his submission.

8.Mr. Dheeraj K. Vashisht, learned counsel for respondent No.1l/complainant
submitted that the question of authorization cannot be seen at this stage and it is for the
complainant to prove the same during the trial. The complainant had specifically
asserted that accused No.2 and 3 are in charge and responsible for the day-to-day
activities of the company, which is sufficient to summon them. Therefore, he prayed



606 Monika Sharma vs. Ideal Pet Industries

that the present petition be dismissed. He relied upon the judgments of the Hon’ble
Supreme Court in Sunil Todi Vs. State of Gujarat 2021 SCC Online SC 1174 and this
Court in Cian Healthcare Ltd. and Neutral Citation No. ( 2024:HHC:6660 ) others VS.
M/s Pellcaps India, Cr.MMO No. 120 of 2023, decided on 24.6.2024 in support of his
submission.

9.Mr. Nitin Thakur, learned counsel for respondents No. 2 and 3 adopted the
submissions of Mr. Suneet Goel, learned counsel for the petitioner and submitted that
the FIR be ordered to be quashed.

10.1 have given considerable thought to the submissions made at the bar and have
gone through the records carefully.

11.The parameters for exercising jurisdiction under Section 482 of Cr.P.C. were
laid down by the Hon’ble Supreme Court in A.M. Mohan v. State, 2024 SCC OnLine
SC 339, wherein it was observed: -

9. The law with regard to the exercise of jurisdiction under Section 482 of Cr. P.C.
to quash complaints and criminal proceedings has been succinctly summarized by this
Court in the case of Indian Oil Corporation v. NEPC India Limited (2006) 6 SCC 736:
2006 INSC 452 after considering the earlier precedents. It will be apposite to refer to
the following observations of this Court in the said case, which read thus:

“12. The principles relating to the exercise of jurisdiction under Section 482
of the Code of Criminal Procedure to quash complaints and criminal
proceedings have been stated and reiterated by this Court in several decisions.
To mention a few - Madhavrao Jiwajirao Scindia v. Sambhajirao
Chandrojirao Angre [(1988) 1 SCC 692:1988 SCC (Cri) 234], State of
Haryana v. Bhajan Lal [1992 Supp (1) SCC 335:1992 SCC (Cri) 426], Ru pan
Deol Bajaj v. Kanwar Pal Singh Gill [(1995) 6 SCC 194:1995 SCC (Cri)
1059], Central Bureau of Investigation v. Duncans Agro Industries Ltd.
[(1996) 5 SCC 591:1996 SCC (Cri) 1045], State of Bihar v. Rajendra
Agrawalla [(1996) 8 SCC 164:1996 SCC (Cri) 628], Rajesh Bajaj v. State
NCT of Delhi [(1999) 3 SCC 259:1999 SCC (Cri) 401], Medchl Chemicals &
Pharma (P) Ltd. v. Biological E. Ltd. [(2000) 3 SCC 269: 2000 SCC (Cri)
615], Hridaya Ranjan Prasad Verma v. State of Bihar [(2000) 4 SCC
168:2000 SCC (Cri) 786], M. Krishnan v. Vijay Singh [(2001) 8 SCC
645:2002 SCC (Cri) 19] and Zandu Pharmaceutical Works Ltd. v. Mohd.
Sharaful Haque [(2005) 1 SCC 122:2005 SCC (Cri) 283]. The principles,
relevant to our purpose are:

(i) A complaint can be quashed where the allegations made in the complaint,
even if they are taken at their face value and accepted in their entirety, do not
prima facie constitute any offence or make out the case alleged against the
accused.
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For this purpose, the complaint has to be examined as a whole, but without
examining the merits of the allegations. Neither a detailed inquiry nor a
meticulous analysis of the material nor an assessment of the reliability or
genuineness of the allegations in the complaint is warranted while examining
prayer for quashing a complaint.

(if) A complaint may also be quashed where it is a clear abuse of the process
of the court, as when the criminal proceeding is found to have been initiated
with mala fides/malice for wreaking vengeance or to cause harm, or where
the allegations are absurd and inherently improbable.

(iii) The power to quash shall not, however, be used to stifle or scuttle a
legitimate prosecution. The Neutral Citation No. ( 2024:HHC:6660 ) power
should be used sparingly and with abundant caution.

(iv) The complaint is not required to verbatim reproduce the legal ingredients
of the offence alleged. If the necessary factual foundation is laid in the
complaint, merely on the ground that a few ingredients have not been stated
in detail, the proceedings should not be quashed. Quashing of the complaint is
warranted only where the complaint is so bereft of even the basic facts which
are necessary for making out the offence.

(v.) A given set of facts may make out: (a) purely a civil wrong; (b) purely a
criminal offence; or (c) a civil wrong as also a criminal offence. A
commercial transaction or a contractual dispute, apart from furnishing a cause
of action for seeking remedy in civil law, may also involve a criminal
offence. As the nature and scope of a civil proceeding are different from a
criminal proceeding, the mere fact that the complaint relates to a commercial
transaction or breach of contract, for which a civil remedy is available or has
been availed, is not by itself a ground to quash the criminal proceedings. The
test is whether the allegations in the complaint disclose a criminal offence or
not.

12. Similar is the judgment in Maneesha Yadav v. State of U.P., 2024 SCC
OnLine SC 643, wherein it was held: -

12. We may gainfully refer to the following observations of this Court in the
case of State of Haryana v. Bhajan Lal1992 Supp (1) SCC 335: 1990 INSC
363:

“102. In the backdrop of the interpretation of the various relevant provisions
of the Code under Chapter XIV and of the principles of law enunciated by
this Court in a series of decisions relating to the exercise of the extraordinary
power under Article 226 or the inherent powers under Section 482 of the
Code which we have extracted and reproduced above, we give the following
categories of cases by way of illustration wherein such power could be
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exercised either to prevent abuse of the process of any court or otherwise to
secure the ends of justice, though it may not be possible to lay down any
precise, clearly defined and sufficiently channelised and inflexible guidelines
or rigid formulae and to give an exhaustive list of myriad kinds of cases
wherein such power should be exercised.

(1) Where the allegations made in the first information report or the
complaint, even if they are taken at their face value and accepted in their
entirety do not prima facie constitute any offence or make out a case against
the accused.

(2) Where the allegations in the first information report and other materials, if
any, accompanying the FIR do not disclose a cognizable offence, justifying
an investigation by police officers under Section 156(1) of the Code except
under an order of a Magistrate within the purview of Section 155(2) of the
Code.

(3) Where the uncontroverted allegations made in the FIR or complaint and
the evidence collected in support of the same do not disclose the commission
of any offence and make out a case against the accused.

(4) Where the allegations in the FIR do not constitute a cognizable offence
but constitute only a non-cognizable offence, no investigation is permitted by
a police officer without an order of a Magistrate as contemplated under
Section 15 5(2) of the Code.

(5) Where the allegations made in the FIR or complaint are so absurd and
inherently improbable on the basis of which no prudent person can ever reach
a just conclusion that there is sufficient ground for proceeding against the
accused.

(6) Where there is an express legal bar engrafted in any of the provisions of
the Code or the concerned Act (under which a criminal proceeding is
instituted) to the institution and continuance of the proceedings and/or where
there is a specific provision in the Code or the concerned Act, providing
efficacious redress for the grievance of the aggrieved party.

(7) Where a criminal proceeding is manifestly attended with mala fide and/or
where the proceeding is maliciously instituted with an ulterior motive for
wreaking vengeance on the accused and with a view to spite him due to
private and personal grudge.

103. We also give a note of caution to the effect that the power of quashing a
criminal proceeding should be exercised very sparingly and with
circumspection and that too in the rarest of rare cases; that the court will not
be justified in embarking upon an enquiry as to the reliability or genuineness
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or otherwise of the allegations made in the FIR or the complaint and that the
extraordinary or inherent powers do not confer an arbitrary jurisdiction on the
court to act according to its whim or caprice.”

13.1t is undisputed that the principal accused MAC Bio Sciences Pvt. Ltd. is a
registered private limited company. This fact was asserted in para-7 of the petition.
Therefore, the reference to the cheque and the use of the word proprietor in it will not
assist the petitioner because the status of the petitioner as a Company stands admitted.

14.The Hon’ble Supreme Court dealt with the liability of the Company and its
Directors in Pawan Kumar Goel v. State of U.P., 2022 SCC OnLine SC 1598 and held
that a person, who is in charge of and responsible to the Company for its affairs can be
summoned and punished under Section 138 read with Section 141 of NI Act. It was
observed:

“22. A two-judge Bench of this Court in the case of K.K. Ahuja v. V.K. Vora
(2005) 8 SCC 89 after analysing the provisions contained in Section 141 of
the Act, observed as under: -

“16. Having regard to section 141, when a cheque issued by a company
(incorporated under the Companies Act, 1956) is dishonoured, in addition to
the company, the following persons are deemed to be guilty of the offence
and shall be liable to be proceeded against and punished:

(i) every person who at the time the offence was committed, was in charge of
and was responsible to the company for the conduct of the business of the
company;

(if) any Director, Manager, Secretary or other officer of the company with
whose consent and connivance, the offence under section 138 has been
committed; and

(iii) any Director, Manager, Secretary or other officer of the company whose
negligence resulted in the offence under section 138 of the Act, being
committed by the company.

While the liability of persons in the first category arises under sub-section (1)
of Section 141, the liability of persons mentioned in categories (ii) and (iii)
arises under subsection (2). The scheme of the Act, therefore is, that a person
who is responsible to the company for the conduct of the business of the
company and who is in charge of the business of the company is vicariously
liable by reason only of his fulfilling the requirements of sub-section (1). But
if the person responsible to the company for the conduct of business of the
company, was not in charge of the conduct of the business of the company,
then he can be made liable only if the offence was committed with his
consent or connivance or as a result of his negligence.
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17.The criminal liability for the offence by a company under section 138, is
fastened vicariously on the persons referred to in sub-section (1) of section 141 by
virtue of a legal fiction. Penal statutes are to be construed strictly. Penal statutes
providing constructive vicarious liability should be construed much more strictly.
When conditions are prescribed for extending such constructive criminal liability to
others, courts will insist upon strict literal compliance. There is no question of
inferential or implied compliance. Therefore, a specific averment complying with the
requirements of section 141 is imperative. As pointed out in K. Srikanth Singh v.
North East Securities Ltd. - (2007) 12 SCC 788, the mere fact that at some point of
time, an officer of a company had played some role in the financial affairs of the
company, will not be sufficient to attract the constructive liability under section 141 of
the Act.

18.Sub-section (2) of section 141 provides that a Director, Manager, Secretary or
other officer, though not in charge of the conduct of the business of the company will
be liable if the offence had been committed with his consent or connivance or if the
offence was a result of any negligence on his part. The liability of persons mentioned
in subsection (2) is not on account of any legal fiction but on account of the specific
part played-consent and connivance or negligence. If a person is to be made liable
under sub section (2) of section 141, then it is necessary to aver consent and
connivance, or negligence on his part.”

23. The scope of Section 141 of the NI Act was again exhaustively considered by
this Court in S.M.S Pharmaceuticals Ltd. v. Neeta Bhalla (2005) 8 SCC 89.:

“10. ...What is required is that the persons who are sought to be made
criminally liable under Section 141 should be at the time the offence was
committed, in charge of and responsible to the company for the conduct of
the business of the company. Every person connected with the company shall
not fall within the ambit of the provision. It is only those persons who were in
charge of and responsible for the conduct of the business of the company at
the time of the commission of an offence, who will be liable for criminal
action. It follows from this that if a director of a Company who was not in
charge of and was not responsible for the conduct of the business of the
company at the relevant time, will not be liable under the provision. The
liability arises from being in charge of and responsible for the conduct of the
business of the company at the relevant time when the offence was committed
and not on the basis of merely holding a designation or office in a company.
Conversely, a person not holding any office or designation in a Company may
be liable if he satisfies the main requirement of being in charge of and
responsible for the conduct of business of a Company at the relevant time.
Liability depends on the role one plays in the affairs of a Company and not on
designation or status. If being a Director or Manager or Secretary was enough
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to cast criminal liability, the Section would have said so. Instead of “every
person” the section would have said “every Director, Manager or Secretary in
a Company is liable”..etc. The legislature is aware that it is a case of criminal
liability which means serious consequences so far as the person sought to be
made liable is concerned. Therefore, only persons who can be said to be
connected with the commission of a crime at the relevant time have been
subjected to action...

18. To sum up, there is an almost unanimous judicial opinion that necessary
averments ought to be contained in a complaint before a person can be subjected to
criminal process. A liability under Section 141 of the Act is sought to be fastened
vicariously on a person connected with a company, the principal accused being the
company itself. It is a departure from the rule in criminal law against vicarious
liability. A clear case should be spelt out in the complaint against the person sought to
be made liable. Section 141 of the Act contains the requirements for making a person
liable under the said provision. That the respondent falls within the parameters of
Section 141 has to be spelt out. A complaint has to be examined by the Magistrate in
the first instance on the basis of averments contained therein. If the Magistrate is
satisfied that there are averments which bring the case within Section 141, he would
issue the process. We have seen that merely being described as a director in a company
is not sufficient to satisfy the requirement of Section 141. Even a non-director can be
liable under Section 141 of the Act. The averments in the complaint would also serve
the purpose that the person sought to be made liable would know what is the case
which is alleged against him. This will enable him to meet the case at the trial.”
(emphasis supplied) 15. This position was reiterated in Rajesh Viren Shah v.
Redington India Ltd., (2024) 4 SCC 305: 2024 SCC OnLine SC 143 wherein it was
observed:

“3. The position of law as to the liability that can be fastened upon a Director
for non-realisation of a cheque is no longer res integra. Before adverting to
the judicial position, we must also take note of the statutory provision -
Section 141 of the NI Act, which states that every person who at the time of
the offence was responsible for the affairs/conduct of the business of the
company, shall be held liable and proceeded against under Section 138 of the
NI Act, with exception thereto being that such an act if done without his
knowledge or after him having taken all necessary precautions, would not be
held liable. However, if it is proved that any act of a company is proved to
have been done with the connivance or consent or may be attributable to (i) a
Director; (ii) a Manager; (iii) a Secretary; or (iv) any other officer - they shall
be deemed to be guilty of that offence and shall be proceeded against
accordingly.
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4. Coming to the judicial position, we notice a judgment of this Court in
Monaben Ketanbhai Shah v. State of Gujarat [Monaben Ketanbhai Shah v.
State of Gujarat, (2004) 7 SCC 15: 2004 SCC (Cri) 1857] wherein it was
observed that: (SCC pp. 18-19, para 6)

“6. ... The primary responsibility is on the complainant to make necessary
averments in the complaint so as to make the accused vicariously liable. For
fastening the criminal liability, there is no presumption that every partner
knows about the transaction. The obligation of the appellants to prove that at
the time the offence was committed, they were not in charge of and were not
responsible to the firm for the conduct of the business of the firm, would arise
only when first the complainant makes necessary averments in the complaint
and establishes that fact.”

5. A Bench of three learned Judges in S.M.S. Pharmaceuticals Ltd. v. Neeta
Bhalla [S.M.S. Pharmaceuticals Ltd. v. Neeta Bhalla, (2005) 8 SCC 89: 2005
SCC (Cri) 1975] observed: (SCC p. 102, para 18)

“18. To sum up, there is an almost unanimous judicial opinion that necessary
averments ought to be contained in a complaint before a person can be
subjected to criminal process. ... A clear case should be spelt out in the
complaint made against the person sought to be made liable. Section 141 of
the Act contains the requirements for making a person liable under the said
provision. That the respondent falls within the parameters of Section 141 has
to be spelt out.”

6. We also notice this Court to have observed, in regard to the exercise of the
inherent powers under Section 482CrPC, in cases involving negotiable
instruments that interference would not be called for, in the absence of “some
unimpeachable, incontrovertible evidence which is beyond suspicion or doubt
or totally acceptable circumstances which may clearly indicate that the
Director could not have been concerned with the issuance of cheques and
asking him to stand the trial would be abuse of process of Court. (Ashutosh
Ashok Parasrampuriya case [Ashutosh Ashok Parasrampuriya v. Gharrkul
Industries (P) Ltd., (2023) 14 SCC 770: 2021 SCC OnLine SC 915], SCC
para 24)” This principle as held in S.M.S. Pharmaceuticals [S.M.S.
Pharmaceuticals Ltd. v. Neeta Bhalla, (2005) 8 SCC 89: 2005 SCC (Cri)
1975] was followed in Ashutosh Ashok Parasrampuriya v. Gharrkul
Industries (P) Ltd. [Ashutosh Ashok Parasrampuriya v. Gharrkul Industries
(P) Ltd., (2023) 14 SCC 770: 2021 SCC OnLine SC 915]”

16. It was held by the Hon’ble Supreme Court in Susela Padmavathy Amma
v. Bharti Airtel Ltd., 2024 SCC OnLine SC 311 that a person can be
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vicariously liable if he is in charge and responsible to the company for the
conduct of its business. it was observed:

18. In the case of State of Haryana v. Brij Lal Mittal (1998) 5 SCC 343, this
Court observed thus:

“8. Nonetheless, we find that the impugned judgment of the High Court has
got to be upheld for an altogether different reason. Admittedly, the three
respondents were being prosecuted as directors of the manufacturers with the
aid of Section 34(1) of the Act which reads as under:

“34. Offences by companies. - (1) Where an offence under this Act has been
committed by a company, every person who at the time the offence was
committed, was in charge of, and was responsible to the company for the
conduct of the business of the company, as well as the company shall be
deemed to be guilty of the offence and shall be liable to be proceeded against
and punished accordingly:

Provided that nothing contained in this subsection shall render any such
person liable to any punishment provided in this Act if he proves that the
offence was committed without his knowledge or that he exercised all due
diligence to prevent the commission of such offence.”

It is thus seen that the vicarious liability of a person for being prosecuted for
an offence committed under the Act by a company arises if, at the material
time, he was in charge of and was also responsible to the company for the
conduct of its business. Simply because a person is a director of the company
it does not necessarily mean that he fulfils both the above requirements so as
to make him liable. Conversely, without being a director a person can be in
charge of and responsible to the company for the conduct of its business.
From the complaint in question we, however, find that except for a bald
statement that the respondents were directors of the manufacturers, there is no
other allegation to indicate, even prima facie, that they were in charge of the
company and also responsible to the company for the conduct of its
business.”

19. It could thus be seen that this Court had held that simply because a person is a
director of the company, it does not necessarily mean that he fulfils the twin
requirements of Section 34(1) of the said Act so as to make him liable. It has been held
that a person cannot be made liable unless, at the material time, he was in charge of
and was also responsible to the company for the conduct of its business.

20.1In the case of S.M.S. Pharmaceuticals Ltd. (supra), this Court was considering
the question as to whether it was sufficient to make the person liable for being a
director of a company under Section 141 of the Negotiable Instruments Act, 1881.
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This Court considered the definition of the word “director” as defined in Section 2(13)
of the Companies Act, 1956. This Court observed thus:

“8. There is nothing which suggests that simply by being a director in a
company, one is supposed to discharge particular functions on behalf of a
company. It happens that a person may be a director in a company but he may
not know anything about the day- to-day functioning of the company. As a
director, he may be attending meetings of the Board of Directors of the
company where usually they decide policy matters and guide the course of
business of a company. It may be that a Board of Directors may appoint sub-
committees consisting of one or two directors out of the Board of the
company who may be made responsible for the day-to-day functions of the
company. These are matters which form part of resolutions of the Board of
Directors of a company. Nothing is oral. What emerges from this is that the
role of a director in a company is a question of fact depending on the peculiar
facts in each case. There is no universal rule that a director of a company is in
charge of its everyday affairs. We have discussed about the position of a
director in a company in order to illustrate the point that there is no magic as
such in a particular word, be it director, manager or secretary. It all depends
upon the respective roles assigned to the officers in a company. “

21.1t was held that merely because a person is a director of a company, it is not
necessary that he is aware of the day to-day functioning of the company. This Court
held that there is no universal rule that a director of a company is in charge of its
everyday affairs. It was, therefore, necessary, to aver as to how the director of the
company was in charge of the day-to-day affairs of the company or responsible to the
affairs of the company. This Court, however, clarified that the position of a managing
director or a joint managing director in a company may be different. This Court further
held that these persons, as the designation of their office suggests, are in charge of a
company and are responsible for the conduct of the business of the company. To
escape liability, they will have to prove that when the offence was committed, they had
no knowledge of the offence or that they exercised all due diligence to prevent the
commission of the offence.

22. In the case of Pooja Ravinder Devidasani v. State of Maharashtra (2014) 16
SCC 1 this Court observed thus:

“17. Every person connected with the Company will not fall into the ambit of
the provision. Time and again, it has been asserted by this Court that only
those persons who were in charge of and responsible for the conduct of the
business of the Company at the time of the commission of an offence will be
liable for criminal action. A Director, who was not in charge of and was not
responsible for the conduct of the business of the Company at the relevant
time, will not be liable for an offence under Section 141 of the NI Act. In
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National Small Industries Corpn. [National Small Industries Corpn. Ltd. v.
Harmeet Singh Paintal, (2010) 3 SCC 330: (2010) 1 SCC (Civ) 677: (2010) 2
SCC (Cri) 1113] this Court observed: (SCC p. 336, paras 13-14)

“13. Section 141 is a penal provision creating vicarious liability, and which,
as per settled law, must be strictly construed. It is therefore, not sufficient to
make a bald cursory statement in a complaint that the Director (arrayed as an
accused) is in charge of and responsible to the company for the conduct of the
business of the company without anything more as to the role of the Director.
But the complaint should spell out as to how and in what manner Respondent
1 was in charge of or was responsible to the accused Company for the
conduct of its business. This is in consonance with strict interpretation of
penal statutes, especially, where such statutes create vicarious liability.

14. A company may have a number of Directors and to make any or all the
Directors as accused in a complaint merely on the basis of a statement that
they are in charge of and responsible for the conduct of the business of the
company without anything more is not a sufficient or adequate fulfilment of
the requirements under Section 141.” (emphasis in original)

18. In Gird hari Lal Gupta v. D.H. Mehta [Gird hari Lal Gupta v. D.H. Mehta,
(1971) 3 SCC 189:1971 SCC (Cri) 279: AIR 1971 SC 2162], this Court
observed that a person “in charge of a business” means that the person should
be in overall control of the day-to-day business of the Company.

19. A Director of a company is liable to be convicted for an offence
committed by the company if he/she was in charge of and was responsible to
the company for the conduct of its business or if it is proved that the offence
was committed with the consent or connivance of, or was attributable to any
negligence on the part of the Director concerned (see State of Karnataka v.
Pratap Chand [State of Karnataka v. Pratap Chand, (1981) 2 SCC 335:1981
SCC (Cri) 453]).

20. In other words, the law laid down by this Court is that for making a
Director of a company liable for the offences committed by the company
under Section 141 of the NI Act, there must be specific averments against the
Director showing as to how and in what manner the Director was responsible
for the conduct of the business of the company.

21. In Sabitha Ramamurthy v. R.B.S. Channabasavaradhya [Sabitha
Ramamurthy v. R.B.S. Channabasavaradhya, (2006) 10 SCC 581 (2007) 1
SCC (Cri) 621], it was held by this Court that: (SCC pp. 584-8 5, para 7)

“7. ... 1t is not necessary for the complainant to specifically reproduce the
wordings of the section but what is required is a clear statement of fact so as
to enable the court to arrive at a prima facie opinion that the accused is

615
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vicariously liable. Section 141 raises a legal fiction. By reason of the said
provision, a person although is not personally liable for the commission of
such an offence would be vicariously liable therefor. Such vicarious liability
can be inferred so far as a company registered or incorporated under the
Companies Act, 1956 is concerned only if the requisite statements, which are
required to be averred in the complaint petition, are made so as to make the
accused therein vicariously liable for the offence committed by the
company.”

(emphasis supplied)

By verbatim reproducing the words of the section without a clear statement of fact
supported by proper evidence, so as to make the accused vicariously liable, is a ground
for quashing proceedings initiated against such person under Section 141 of the NI
Act.”

23.1t could thus clearly be seen that this Court has held that merely reproducing
the words of the section without a clear statement of fact as to how and in what manner
a director of the company was responsible for the conduct of the business of the
company, would not ipso facto make the director vicariously liable.

24.A similar view has previously been taken by this Court in the case of K.K.
Ahuja v. V.K. Vora (2009) 10 SCC 48.

25.1n the case of State of NCT of Delhi through Prosecuting Officer, Insecticides,
Government of NCT, Delhi v. Rajiv Khurana (2010) 11 SCC 469, this Court reiterated
the position thus:

“17. The ratio of all these cases is that the complainant is required to state in
the complaint how a Director who is sought to be made an accused, was in
charge of the business of the company or responsible for the conduct of the
company’s business. Every Director need not be and is not in charge of the
business of the company. If that is the position with regard to a Director, it is
needless to emphasise that in the case of non-director officers, it is all the
more necessary to state what were his duties and responsibilities in the
conduct of the business of the company and how and in what manner he is
responsible or liable.”

26.1n the case of Ashoke Mal Bafna (supra), this Court observed thus:

“9. To fasten vicarious liability under Section 141 of the Act on a person, the
law is well settled by this Court in a catena of cases that the complainant
should specifically show as to how and in what manner the accused was
responsible. Simply because a person is a Director of a defaulter Company,
does not make him liable under the Act. Time and again, it has been asserted
by this Court that only the person who was at the helm of affairs of the
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Company and in charge of and responsible for the conduct of the business at
the time of the commission of an offence will be liable for criminal action.
(See Pooja Ravinder Devidasani v. State of Maharashtra [Pooja Ravinder
Devidasani v. State of Maha rashtra, (2014) 16 SCC 1: (2015) 3 SCC (Civ)
384: (2015) 3 SCC (Cri) 378: AIR 2015 SC 675].)

10. In other words, the law laid down by this Court is that for making a
Director of a Company liable for the offences committed by the Company
under Section 141 of the Act, there must be specific averments against the
Director showing as to how and in what manner the Director was responsible
for the conduct of the business of the Company.”

27. A similar view has been taken by this Court in the case of Lalankumar Singh
v. State of Maharashtra 2022 SCC On - Line SC 1383 to which one of us (B.R. Gavai,
J.) was a party.

17. The Hon’ble Supreme Court held in Siby Thomas v. Somany Ceramics Ltd.,
(2024) 1 SCC 348 that the primary responsibility to make the averment, that the
accused is in charge and responsible for the Firm for its affairs lies upon the
complainant in absence of which the accused cannot be held liable. It was observed:

9. Bearing in mind the averments made in the complaint in relation to the role of
the appellant and sub-section (1) of Section 141, we will have to appreciate the rival
contentions. Going by the decision relied on by the respondent in the S.P. Mani case
[S.P. Mani & Mohan Dairy v. Snehalatha Elan govan, (2023) 10 SCC 685: (2024) 1
SCC (Cri) 203] it is the primary responsibility of the complainant to make specific
averments in the complaint, so as to make the accused vicariously liable. Relying on
para 58.2 of the said decision the learned counsel appearing for the respondent would
also submit that the complainant is supposed to know only generally as to who were in
charge of the affairs of the company or firm, as the case may be and he relied on
mainly the following recitals thereunder: (SCC p. 716, para 58)

“58. ... 58.2. The complainant is supposed to know only generally as to who were
in charge of the affairs of the company or firm, as the case may be. The other
administrative matters would be within the special knowledge of the company or the
firm and those who are in charge of it. In such circumstances, the complainant is
expected to allege that the persons named in the complaint are in charge of the affairs
of the company/firm.”

10. We are of the considered view that the respondent has misread the said
decision. Under the sub-caption “Specific averments in the complaint”, in para 51 of
S.P. Mani case [S.P. Mani & Mohan Dairy v. Snehalatha Elan govan, (2023) 10 SCC
685: (2024) 1 SCC (Cri) 203] and paras 34.1 and 34.4 of Gunmala Sales case
[Gunmala Sales (P) Ltd. v. Anu Mehta, (2015) 1 SCC 103: (2015) 1 SCC (Civ) 433:
(2015) 1 SCC (Cri) 580] as also in para 52 of S.P. Mani case [S.P. Mani & Mohan
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Dairy v. Snehalatha Elan govan, (2023) 10 SCC 685: (2024) 1 SCC (Cri) 203], it was
held in the decision in S.P. Mani case [S.P. Mani & Mohan Dairy v. Snehalatha Elan
govan, (2023) 10 SCC 685: (2024) 1 SCC (Cri) 203] thus: (SCC pp. 714-715, paras
51-52)

“51. In Gunmala Sales [Gunmala Sales (P) Ltd. v. Anu Mehta, (2015) 1 SCC 103:
(2015) 1 SCC (Civ) 433: (2015) 1 SCC (Cri) 580], this Court after an exhaustive
review of its earlier decisions on Section 141 of the NI Act, summarised its conclusion
as under: (SCC pp. 126-27, para 34)

‘34. ... 34.1. Once in a complaint filed under Section 138 read with Section 141 of
the NI Act the basic averment is made that the Director was in charge of and
responsible for the conduct of the business of the company at the relevant time when
the offence was committed, the Magistrate can issue process against such Director.

34.2.-34.3.* *

*

34.4. No restriction can be placed on the High Court’s powers under Section 482
of the Code. The High Court always uses and must use this power sparingly and with
great circumspection to prevent inter alia the abuse of the process of the Court. There
are no fixed formulae to be followed by the High Court in this regard and the exercise
of this power depends upon the facts and circumstances of each case. The High Court
at that stage does not conduct a mini-trial or roving inquiry, but nothing prevents it
from taking unimpeachable evidence or totally acceptable circumstances into account
which may lead it to conclude that no trial is necessary qua a particular Director.’

52. The principles of law and the dictum as laid in Gunmala Sales [Gunmala Sales
(P) Ltd. v. Anu Mehta, (2015) 1 SCC 103: (2015) 1 SCC (Civ) 433: (2015) 1 SCC
(Cri) 580], in our opinion, still holds the field and reflects the correct position of law.

11. In the light of the afore-extracted recitals from the decision in Gunmala Sales
(P) Ltd. v. Anu Mehta [Gunmala Sales (P) Ltd. v. Anu Mehta, (2015) 1 SCC 103:
(2015) 1 SCC (Civ) 433: (2015) 1 SCC (Cri) 580], quoted with agreement in S.P.
Mani case [S.P. Mani & Mohan Dairy v. Snehalatha Elan govan, (2023) 10 SCC 685:
(2024) 1 SCC (Cri) 203] and in view of sub-section (1) of Section 141 of the NI Act, it
cannot be said that in a complaint filed under Section 138 read with Section 141 of the
NI Act to constitute basic averment it is not required to aver that the accused
concerned is a person who was in charge of and responsible for the conduct of the
business of the company at the relevant time when the offence was committed. In para
53 of S.P. Mani case [S.P. Mani & Mohan Dairy v. Snehalatha Elan govan, (2023) 10
SCC 685: (2024) 1 SCC (Cri) 203] it was held thus: (SCC p. 715)

“53. In the case on hand, we find clear and specific averments not only in the
complaint but also in the statutory notice issued to the respondent.”
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It is thereafter that in the decision in S.P. Mani case [S.P. Mani & Mohan Dairy v.
Snehalatha Elan govan, (2023) 10 SCC 685: (2024) 1 SCC (Cri) 203] in para 58.1 it
was held that the primary responsibility of the complainant is to make specific
averments in the complaint so as to make the accused vicariously liable.

12. Bearing in mind the afore-extracted recitals from the decisions in Gunmala
Sales [Gunmala Sales (P) Ltd. v. Anu Mehta, (2015) 1 SCC 103: (2015) 1 SCC (Civ)
433: (2015) 1 SCC (Cri) 580] and S.P. Mani case [S.P. Mani & Mohan Dairy v.
Snehalatha Elan govan, (2023) 10 SCC 685: (2024) 1 SCC (Cri) 203], we have
carefully gone through the complaint filed by the respondent. It is not averred
anywhere in the complaint that the appellant was in charge of the conduct of the
business of the company at the relevant time when the offence was committed. What is
stated in the complaint is only that Accused 2 to 6 being the partners are responsible
for the day-to-day conduct and business of the company. It is also relevant to note that
an overall reading of the complaint would not disclose any clear and specific role of
the appellant.

18. The complainant specifically asserted in para-2 (wrongly mentioned as para-4)
of the complaint that accused No.1 had purchased the pharma products/PET bottles
through accused No.2 and 3. Accused No.2 and 3 are the authorized signatories and
fully responsible to the accused No.1 for the conduct of its business. The truthfulness
or otherwise of these allegations is to be seen during the trial. Suffice it to say that
necessary averments required under Section 142 of Cr.P.C. have been made.

19. It was laid down in N. Ran gachari v. BSNL, (2007) 5 SCC 108: (2007) 2
SCC (Cri) 460: 2007 SCC OnLine SC 536 that a person dealing with the company is
entitled to presume that he is the Director and in charge for the affairs of the company
and the burden shifts upon the accused to prove any restriction. It was observed:

“16. While Section 138 made a person criminally liable on dishonour of a cheque
for insufficiency of funds or the circumstances referred to in the section and on the
conditions mentioned therein, Section 141 laid down a special provision in respect of
the issuance of cheques by companies and commission of offences by companies
under Section 138 of the Negotiable Instruments Act. Therein, it was provided that if
the person committing an offence under Section 138 of the Act was a company, every
person who at the time the offence was committed, was in charge of and was
responsible to the company for the conduct of the business of the company as well as
the company, shall be deemed to be guilty of the offence and shall be liable to be
proceeded against and punished accordingly. The scope of Section 141 has been
authoritatively discussed in the decision in S.M.S. Pharmaceuticals Ltd. [(2005) 8 SCC
89: 2005 SCC (Cri) 1975] binding on us and there is no scope for redefining it in this
case. Suffice it to say, that a prosecution could be launched not only against the
company on behalf of which the cheque issued has been dishonoured, but it could also
be initiated against every person who at the time the offence was committed, was in
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charge of and was responsible for the conduct of the business of the company. In fact,
Section 141 deems such persons to be guilty of such an offence, liable to be proceeded
against and punished for the offence, leaving it to the person concerned, to prove that
the offence was committed by the company without his knowledge or that he has
exercised due diligence to prevent the commission of the offence. Sub-section (2) of
Section 141 also roped in Directors, Managers, Secretaries or other officers of the
company, if it was proved that the offence was committed with their consent or
connivance.

17. A company, though a legal entity, cannot act by itself but can only act through
its Directors. Normally, the Board of Directors act for and on behalf of the company.
This is clear from Section 291 of the Companies Act which provides that subject to the
provisions of that Act, the Board of Directors of a company shall be entitled to
exercise all such powers and to do all such acts and things as the company is
authorised to exercise and do. Palmer described the position thus [Ed.: Palmer’s
Company Law, 20th Edn., p. 513.]:

“A company can only act by agents, and usually the persons by whom it acts and
by whom the business of the company is carried on or superintended are termed
directors....”

It is further stated in Palmer that [Ibid., p. 515.]:

“Directors are, in the eye of the law, agents of the company for which they act,
and the general principles of the law of principal and agent regulate in most respects
the relationship of the company and its directors.”

18. The above two passages were quoted with approval in R.K. Dalmia v. Delhi
Admn. [AIR 1962 SC 1821: (1963) 1 SCR 253] (SCR at p. 300). In Guide to the
Companies Act by A. Ramaiya (16th Edn.) this position is summed up thus:

“All the powers of management of the affairs of the company are vested in the
Board of Directors. The Board thus becomes the working organ of the company. In
their domain of power, there can be no interference, not even by shareholders. The
Directors as a Board are exclusively empowered to manage and are exclusively
responsible for that management.”

19. Therefore, a person in the commercial world having a transaction with a
company is entitled to presume that the Directors of the company are in charge of the
affairs of the company. If any restrictions on their powers are placed by the
memorandum or articles of the company, it is for the Directors to establish it at the
trial. It is in that context that Section 141 of the Negotiable Instruments Act provides
that when the offender is a company, every person, who at the time when the offence
was committed was in charge of and was responsible to the company for the conduct
of the business of the company, shall also be deemed to be guilty of the offence along
with the company. It appears to us that an allegation in the complaint that the named



Monika Sharma vs. two 621

accused are Directors of the company itself would usher in the element of their acting
for and on behalf of the company and of their being in charge of the company. In
Gower and Davies’ Principles of Modern Company Law (17th Edn.), the theory
behind the idea of identification is traced as follows:

“It is possible to find in the cases varying formulations of the underlying principle,
and the most recent definitions suggest that the courts are prepared today to give the
rule of attribution based on identification a somewhat broader scope. In the original
formulation in Lennard’s Carrying Company case [Lennard’s Carrying Co. Ltd. v.
Asiatic Petroleum Co. Ltd., [1915] AC 705 (HL)] Lord Haldane based identification
on a person ‘who is really the directing mind and will of the corporation, the very ego
and centre of the personality of the corporation’. Recently, however, such an approach
has been castigated by the Privy Council through Lord Hoffmann in the Meridian
Global case [Meridian Global Funds Management Asia Ltd. v. Securities Commission,
(1995) 2 AC 500 (PC)] as a misleading ‘general metaphysic of companies’. The true
question in each case was who as a matter of construction of the statute in question, or
presumably other rule of law, is to be regarded as the controller of the company for the
purpose of the identification rule.”

20. But as has already been noticed, the decision in S.M.S. Pharmaceuticals Ltd.
[(2005) 8 SCC 89: 2005 SCC (Cri) 1975] binding on us, has postulated that a Director
in a company cannot be deemed to be in charge of and responsible to the company for
the conduct of his business in the context of Section 141 of the Act. Bound as we are
by that decision, no further discussion on this aspect appears to be warranted.

21. A person normally having business or commercial dealings with a company,
would satisfy himself about its creditworthiness and reliability by looking at its
promoters and Board of Directors and the nature and extent of its business and its
memorandum or articles of association. Other than that, he may not be aware of the
arrangements within the company in regard to its management, daily routine, etc.
Therefore, when a cheque issued to him by the company is dishonoured, he is expected
only to be aware generally of who are in charge of the affairs of the company. It is not
reasonable to expect him to know whether the person who signed the cheque was
instructed to do so or whether he has been deprived of his authority to do so when he
actually signed the cheque. Those are matters peculiarly within the knowledge of the
company and those in charge of it. So, all that a payee of a cheque that is dishonoured
can be expected to allege is that the persons named in the complaint are in charge of its
affairs. The Directors are prima facie in that position.

22. In fact, in an earlier decision in Monaben Ketanbhai Shah v. State of Gujarat
[(2004) 7 SCC 15: 2004 SCC (Cri) 1857] two learned Judges of this Court noticed
that: (SCC p. 17, para 4)
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“The laudable object of preventing bouncing of cheques and sustaining the
credibility of commercial transactions resulting in enactment of Sections 138 and 141
has to be borne in mind.”

23. In the light of the ratio in S.M.S. Pharmaceuticals Ltd. [(2005) 8 SCC 89:
2005 SCC (Cri) 1975] what is to be looked into is whether in the complaint, in
addition to asserting that the appellant and another are the Directors of the company, it
is further alleged that they are in charge of and responsible to the company for the
conduct of the business of the company. We find that such an allegation is clearly
made in the complaint which we have quoted above. Learned Senior Counsel for the
appellant argued that in Saroj Kumar Poddar case [(2007) 3 SCC 693: (2007) 2 SCC
(Cri) 135: (2007) 2 Scale 36] this Court had found the complaint unsustainable only
for the reason that there was no specific averment that at the time of issuance of the
cheque that was dishonoured, the persons named in the complaint were in charge of
the affairs of the company. With great respect, we see no warrant for assuming such a
position in the context of the binding ratio in S.M.S. Pharmaceuticals Ltd. [(2005) 8
SCC 89: 2005 SCC (Cri) 1975] and in view of the position of the Directors in a
company as explained above.

24. In Rajesh Bajaj v. State (NCT of Delhi) [(1999) 3 SCC 259: 1999 SCC (Cri)
401: AIR 1999 SC 1216], two learned Judges of this Court stated: (SCC p. 262, para 9)

“For quashing an FIR (a step which is permitted only in extremely rare cases) the
information in the complaint must be so bereft of even the basic facts which are
absolutely necessary for making out the offence.”

25. In Bilakchand Gyanchand Co. v. A. Chinnaswami [(1999) 5 SCC 693: 1999
SCC (Cri) 1034: AIR 1999 SC 2182] this Court held that a complaint under Section
138 of the Act was not liable to be quashed on the ground that the notice as
contemplated by Section 138 of the Act was addressed to the Director of the company
at its office address and not to the company itself. The view was reiterated in Rajneesh
Aggarwal v. Amit J. Bhalla [(2001) 1 SCC 631: 2001 SCC (Cri) 229: AIR 2001 SC
518]. These decisions indicate that too technical an approach on the sufficiency of
notice and the contents of the complaint is not warranted in the context of the purpose
sought to be achieved by the introduction of Sections 138 and 141 of the Act.”
(Emphasis supplied)

20. This position was reiterated in Paresh P. Rajda v. State of Maharashtra, (2008)
7 SCC 442: (2008) 3 SCC (Cri) 118: 2008 SCC OnLine SC 932 wherein it was
observed:

“11. 1t will be clear from the afore-quoted judgments that the entire matter would
boil down to an examination of the nature of averments made in the complaint though
we observe a slight digression in the judgment in N. Rangachari case [(2007) 5 SCC
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108: (2007) 2 SCC (Cri) 460]. It is in this background, that the complaint needs to be
examined. Paras 2 and 8 are reproduced below:

“(2) 1 know all the accused. Accused 1 is a Company registered under the
Companies Act, 1956. Accused 2 is the Chairman of Accused 1. Accused 3 is the Joint
Managing Director of Accused 1 and Accused 4, 5 and 6 are the Directors of Accused
1.

*k*k

(8) Accused 2 is the Chairman of Accused 1 and is responsible for the day-to-day
affairs of Accused 1 and therefore he is liable to repay the amount of dishonoured
cheques. Accused 3 being Joint Managing Director and Accused 4, 5 and 6 being the
Directors of Accused 1 are responsible officers of Accused 1 and therefore they are
liable to repay the amounts of the dishonoured cheques. As the accused have failed to
make the payment within the stipulated period of 15 days after receipt of statutory
notice they have committed an offence punishable under Section 138 read with Section
141 of the Negotiable Instruments Act, 1881 (as amended). Hence this complaint is
filed before this Hon’ble Court.”

A perusal of the aforesaid paragraphs would show that Accused 2 is Paresh Rajda,
the Chairman of the Company, and as per the impugned judgment of the High Court,
the question of his responsibility for the business of the Company has not been
seriously challenged. We, nonetheless, find clear allegations against both the
appellant-accused to the effect that they were officers and responsible for the affairs of
the Company. We are of the opinion that at a stage where the trial has not yet started, it
would be inappropriate to quash the proceedings against them in the light of the
observations of this Court quoted above. We, accordingly, find no merit in the appeals.
They are dismissed.”

21. In the present case, the necessary averments that the accused were in charge
and responsible for the affairs of the company have been made and the burden will
shift to the accused to show any restriction on her power.

22. Hence, the complaint cannot be quashed on the ground that necessary
averments regarding the liability of the petitioner have not been made in it.

23. It was submitted that the complainant has not filed proper authorization. The
authorization on the record does not show the status of the complainant. It also does
not show who has given the authorization in favour of the complainant. Therefore, the
complaint is liable to be quashed on this ground alone. This submission cannot be
accepted.

24. The question whether the complaint filed by the company could have been
dismissed for want of proper authorization was considered by the Hon’ble Supreme
Court in Associated Company Limited versus Keshvanand, 1998 (1) SCC 687 wherein
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it was held that the Company is a juristic person and has to act through a natural
person for proceeding before the Court. It is permissible for the company to change the
natural person with the permission of the Court. It was observed:

“23. The above scheme of the new Code makes it clear that the complainant must
be a corporeal person who is capable of making a physical presence in the court. Its
corollary is that even if a complaint is made in the name of an incorporeal person (like
a company or corporation) it is necessary that a natural person represents such a
juristic person in the court and it is that natural person who is looked upon, for all
practical purposes, to be the complainant in the case. In other words, when the
complainant is a body corporate it is the de jure complainant, and it must necessarily
associate a human being as a de facto complainant to represent the former in court
proceedings.

XXXXXX

25. Be that so, we suggest as a pragmatic proposition that no magistrate shall
insist that the particular person, whose statement was taken on oath at the first
instance, alone can continue to represent the company till the end of the proceedings.
There may be occasions when a different person can represent the company e.g. the
particular person who represents the company at the first instance may either retire
from the company’s services or may otherwise cease to associate therewith or he
would be transferred to a distant place. In such cases, it would be practically difficult
for the company to continue to make the same person represent the company in court.
In any such eventuality, it is open to the de jure complainant company to seek
permission from the court for sending any other person to represent the company in
court. At any rate, the absence of the complainant envisaged in Section 249 or Section
256 of the new Code would include the absence of the corporeal person representing
the incorporeal complainant.”

25. It was held in MMTC Limited versus M/s Medchl Chemicals and Pharma
Private Limited, 2002 (1) SCC 234 that even if there was no authority, such an
authority could be filed subsequently. It was observed:

“12. In the case of Associated Cement Co. Ltd. v. Keshvanand [(1998) 1 SCC
687: 1998 SCC (Cri) 475] it has been held by this Court that the complainant has to be
a corporeal person who is capable of making a physical appearance in the court. It has
been held that if a complaint is made in the name of an incorporeal person (like a
company or corporation) it is necessary that a natural person represents such juristic
person in the court. It is held that the court looks upon the natural person to be the
complainant for all practical purposes. It is held that when the complainant is a body
corporate it is the de jure complainant, and it must necessarily associate a human being
as a de facto complainant to represent the former in court proceedings. It has further
been held that no Magistrate shall insist that the particular person, whose statement
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was taken on oath at the first instance, alone can continue to represent the company till
the end of the proceedings. It has been held that there may be occasions when different
persons can represent the company. It has been held that it is open to the de jure
complainant company to seek permission from the court for sending any other person
to represent the company in court. Thus, even presuming, that initially there was no
authority, still the company can, at any stage, rectify that defect. At a subsequent stage,
the company can send a person who is competent to represent the company. The
complaints could thus not have been quashed on this ground.” (Emphasis supplied)

26. This Court also considered this question in Uttam Traders Ran ghri versus
Tule Ram, Menu/HP/1499/2018 and held that it is permissible for the complainant
company to rectify the defect regarding lack of authority at a subsequent stage. It was
observed:

“12. In M.M.T.C.Ltd. And another vs. Medchl Chemicals and Pharma (P)Ltd.
And another (2002) 1 SCC 234, the Hon’ble Supreme Court held that the only
eligibility criteria prescribed by Section 142 for maintaining a complaint under Section
138are that the complaint must be by the payee or the holder in due course and once
this criterion is satisfied as the complaint is in the name and on behalf of the appellant-
Company. Therefore, even presuming that initially there was no authority, still, the
company can, at any stage, rectify that defect at a subsequent stage, and the company
can send a person who is competent to represent the Company. It is apt to reproduce
the relevant observations as contained in paras 11 and 12 of the judgment, which reads
thus:

“11. This Court has, as far back as, in the case of Vishwa Mitter v. O. P. Poddar
reported in (1983) 4 SCC 701, held that it is clear that anyone can set the criminal law
in motion by filing a complaint of facts constituting an offence before a Magistrate
entitled to take cognizance. It has been held that no court can decline to take
cognizance on the sole ground that the complainant was not competent to file the
complaint. It has been held that if any special statute prescribes offences and makes
any special provision for taking cognizance of such offences under the statute, then the
complainant requesting the Magistrate to take cognizance of the offence must satisfy
the eligibility criterion prescribed by the statute. In the present case, the only eligibility
criteria prescribed by Section 142 is that the complaint must be by the payee or the
holder in due course. This criterion is satisfied as the complaint is in the name and on
behalf of the appellant company.

12. In the case of Associated Cement Co. Ltd. v. Keshvanand (1998) 1 SCC 687,
it has been held by this Court that the complainant has to be a corporeal person who is
capable of making a physical appearance in the court. It has been held that if a
complaint is made in the name of an incorporeal person (like a company or
corporation) it is necessary that a natural person represents such juristic person in the
court. It is held that the court looks upon the natural person to be the complainant for
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all practical purposes. It is held that when the complainant is a body corporate it is the
de jure complainant, and it must necessarily associate a human being as a de facto
complaint to represent the former in court proceedings. It has further been held that no
Magistrate shall insist that the particular person, whose statement was taken on oath at
the first instance, alone can continue to represent the company till the end of the
proceedings. It has been held that there may be occasions when different persons can
represent the company. It has been held that it is open to the de jure complainant
company to seek permission from the court to send any other person to represent the
company in court. Thus, even presuming, that initially there was no authority, still the
Company can, at any stage, rectify that defect. At a subsequent stage, the Company
can send a person who is competent to represent the company. The complaints could
thus not have been quashed on this ground.”

13. Likewise in Samrat Shipping Co. Pvt. Ltd. vs. Dolly George (2002) 9 SCC
455, the Hon’ble Supreme Court termed the dismissal of the complaint at the threshold
by the Magistrate on the ground that the individual through whom the complaint was
filed had not produced the certified copy of the resolution of the Board of Directors of
the Company authorising him to represent the Company before the Magistrate has also
not justified and termed this exercise to be “too hasty an action”. It is apt to reproduce
the observation as contained in para 3 of the judgment, which reads thus:

“3. Having heard both sides we find it difficult to support the orders challenged
before us. A Company can file a complaint only through a human agency. The person
who presented the complaint on behalf of the Company claimed that he was the
authorised representative of the company. Prima facie, the trial court should have
accepted it at the time when a complaint was presented. If it is a matter of evidence
when the accused disputed the authority of the said individual to present the complaint,
the opportunity should have been given to the complainant to prove the same, but that
opportunity needs to be given only when the trial commences. The dismissal of the
complaint at the threshold on the premise that the individual has not produced a
certified copy of the resolution appears to be too hasty an action. We, therefore, set
aside the impugned orders and directed the trial court to proceed with the trial and
dispose of it in accordance with the law. Parties are directed to appear before the trial
court on 31.01.2000.”

14. A similar matter of dishonour of cheque came before a three-judge Bench of
the Hon’ble Supreme Court in M/s Haryana State Co.Op., Supply and Marketing
Federation Ltd. vs. M/s Jayam Textiles and another AIR 2014 SC 1926 wherein it was
held that the dismissal of the complaint for mere failure to produce authorisation
would not be proper and an opportunity ought to be granted to produce and prove the
authorisation. It is apt to reproduce the apposite observations as contained in paras 6
and 7 of the judgment, which read thus:
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“6. Having heard learned counsel for the parties and after perusing the material on
record, we find that admittedly authorisation by the Board of Directors of the
appellant-ederation was not placed before the Courts below. But, we may notice that a
specific averment was made by the appellant- Federation before the learned Judicial
Magistrate that the said General Power of Attorney has been filed in a connected case
being CC No. 1409/1995, which has neither been denied nor disputed by the
respondents. In any case, in our opinion, if the Courts below were not satisfied, an
opportunity ought to have been granted to the appellant Federation to place the
document containing authorisation on record and prove the same in accordance with
the law. This is so because procedural defects and irregularities, which are curable,
should not be allowed to defeat substantive rights or to cause injustice. The procedure,
a handmaiden to justice, should never be made a tool to deny justice or perpetuate
injustice, by any oppressive or punitive use. {See Uday Shankar Triyar Vs. Ram
Kalewar Prasad Singh, (2006) 1 SCC 75}.: (AIR 2006 SC 269: 2005 AIR SCW 5851).

7. In view of the fact that in spite of the arbitration award against the respondents,
there was nonpayment of amount by the respondents to the appellant-Federation, and
also in the light of authorisation contained in Annexure—P/7, we are of the opinion
that, in the facts and circumstances of the case, an opportunity should be given to the
appellant-Federation to produce and prove the authorisation before the Trial Court,
more so, when money involved is public money. We, therefore, set aside the
judgments of the Courts below and remit the matters back to the Trial Court with a
direction to conduct the trial afresh taking into consideration the authorisation placed
before us and dispose of the matter as expeditiously as possible in accordance with the
law.”

15. Bearing in mind the aforesaid exposition of the law, | am of the considered
view that the appellant-applicant ought to be granted one chance to place and prove on
record the partnership deed. Accordingly, Cr.M.P. No. 464 of 2018 is allowed.”

27.Therefore, even if the authorization is not placed on record, it is open to the
complainant to bring on record the same during the trial and the complaint cannot be
quashed on the ground that proper authorization has not been filed on record.

28.1t was submitted that the learned Trial Court had failed to apply its mind. This
is not acceptable. Learned Trial Court had specifically mentioned that it had gone
through the averments in the complaint and the affidavit of the complainant and was of
the opinion that sufficient material existed on record to summon the accused. This was
the only requirement at the stage of summoning and a detailed order was not required
to be passed. It was laid down by the Hon’ble Supreme Court in lveco Magirus
Brandschutztechnik GMBH v. Nirmal Kishore Bhartiya, (2024) 2 SCC 86: (2024) 1
SCC (Cri) 512: 2023 SCC OnLine SC 1258 that the Magistrate is required to give
detailed reasons for dismissing the complaint but no reasons are required to be
recorded for summoning the accused. It was observed on page 118:
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“61. Since initiation of prosecution is a serious matter, we are minded to say that it
would be the duty of the Magistrate to prevent false and frivolous complaints eating up
precious judicial time. If the complaint warrants dismissal, the Magistrate is statutorily
mandated to record his brief reasons. On the contrary, if from such materials a prima
facie satisfaction is reached upon application of judicial mind of an “offence” having
been committed and there being sufficient ground for proceeding, the Magistrate is
under no other fetter from issuing process. Upon a prima facie case being made out
and even though much can be said on both sides, the Magistrate would have no option
but to commit an accused for trial, as held in Chandra Deo Singh [Chandra Deo Singh
v. Prokash Chandra Bose, 1963 SCC OnLine SC 4: (1964) 1 SCR 639]. The
requirement of recording reasons at the stage of the issuing process is not the statutory
mandate; therefore, the Magistrate is not required to record reasons for the issuing
process. This is also the law declared by this Court in Jagdish Ram v. State of
Rajasthan [Jagdish Ram v. State of Rajasthan, (2004) 4 SCC 432: 2004 SCC (Cri)
1294]. Since it is not the statutory mandate that reasons should be recorded in support
of the formation of an opinion that there is sufficient ground for proceeding whereas
dismissal of a complaint has to be backed by brief reasons, the degree of satisfaction
invariably must vary in both situations. While in the former it is a prima facie
satisfaction based on probability of complicity, the latter would require a higher degree
of satisfaction in that the Magistrate has to express his final and conclusive view of the
complaint warranting dismissal because of the absence of sufficient ground for
proceeding.”

29.In the present case, the learned Magistrate has mentioned in his order that it
had gone through the complaint, and statements contained in the affidavit, thus it is
difficult to infer that there was non-application of the mind.

30.No other point was urged.

31.Consequently, the complaint cannot be quashed at this stage. Hence, the
present petition fails and the same is dismissed.

32.The observation made hereinabove shall remain confined to the disposal of the
petition and will have no bearing, whatsoever, on the merits of the case.
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ANTICIPATORY BAIL REJECTION

Indian Penal Code, 1860 Sec. 420, Sec. 403, Sec. 120B, Sec. 406 - Code of Criminal
Procedure, 1973 Sec. 438, Sec. 164 - Negotiable Instruments Act, 1881 Sec. 138 -
Prevention of Corruption Act, 1988 Sec. 13 - Anticipatory Bail Rejection - Petitioners
sought anticipatory bail in a fraud case involving over Rs. 48 crores - Petitioners were
accused of conspiring to fraudulently dispose of hypothecated stocks without repaying
loans to Punjab National Bank - Court found substantial evidence of their involvement,
including statements under Sec. 164 CrPC - Given the gravity of allegations and
potential economic harm, anticipatory bail denied - Petition Dismissed

Law Point: Anticipatory bail in cases of large-scale financial fraud involving
economic harm is not granted when substantial prima facie evidence implicates
the accused.

Acts Referred:

Indian Penal Code, 1860 Sec. 420, Sec. 403, Sec. 120B, Sec. 406
Code of Criminal Procedure, 1973 Sec. 438, Sec. 164

Negotiable Instruments Act, 1881 Sec. 138

Prevention of Corruption Act, 1988 Sec. 13

Counsel:
R S Rai (Senior Advocate), Anurag Arora, Ravi Kamal Gupta
JUDGEMENT

Manjari Nehru Kaul, J.- [1] The petitioners are seeking the concession of bail
under Section 438 of the Cr.P.C. in case FIR N0o.RC0052020A0011 dated 08.07.2020
under Sections 420, 406, 403, 120-B of the IPC and Sections 13(1)(d), 13(2) of the
Prevention of Corruption Act, 1988 registered at Police Station ACB, Chandigarh.

[2] On the last date of hearing, the learned Senior counsel for the petitioners had
made the following submissions:-

"Learned senior counsel for the petitioners inter alia submits that the allegations
regarding loan pertained exclusively to M/s GAPL. Petitioner Rajveer Singh
was never a director of M/s GAPL, and petitioner Sukhveer Singh, although a
former director, ceased to be one in June, 2014. Notably, the loan in question
was approved for M/s GAPL in December, 2015. Both the petitioners were
solely guarantors for a certain property hypothecated to the bank, and they had
no further role in the loan transaction. It has been further submitted that both
the petitioners had duly joined investigation and cooperated with the
investigating agency as and when summoned. Attention of this Court has also
been drawn to the replies filed by the CBI (Annexures P-10 and P-11) in
response to the bail applications of the petitioners before the learned Trial
Court. It has been submitted that these replies clearly indicate that the CBI did
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not arrest the petitioners during the investigation, underscoring that their
custodial interrogation had never been sought and not even required.
Additionally, it has been urged that the only other allegation against petitioner
Sukhveer Singh concerns a stock statement allegedly signed by him; however,
to date, no FSL report has confirmed the authenticity of his signatures on this
statement. Learned senior counsel has still further argued that, as guarantors,
even as per the case of the CBI, prima facie offences under Sections 420, 406
of the IPC are not even made out against the petitioners. There are no
allegations of forgery against either of the petitioners, and the categoric stand of
the CBI implicates them solely based on the strength of an offence under
Section 120B of the IPC which position is also substantiated by the reply of the
CBI dated 27.05.2024. (page 26) Lastly, it has been submitted by learned
senior counsel for the petitioners that the three FIRs have been lodged against
the petitioners for the same cause of action, which constitutes a clear abuse of
the legal process. Moreover, one of these FIRs was quashed by a Division
Bench of this Court vide order dated 27.05.2024."

[3] In addition, learned Senior Counsel for the petitioners submits that the CBI has
misused its powers by registering the present FIR dated 08.07.2020 based on a
complaint by the Punjab National Bank (hereinafter referred to as 'PNB"). This FIR is
the third instance of an FIR being registered for the same cause of action, following
two previous FIRs filed by the Punjab Police and the CBI; this third FIR was lodged
solely to harass them.

[4] It has been submitted that as per allegations levelled, co-accused M/s Golden
Agrarian Pvt. Ltd. (hereinafter referred to as 'GAPL') secured a loan in the form of cash
credit and term loan during the year 2015-2016 using stock and securities as collateral.
Another co-accused M/s Star Agri Warehousing and Collateral Management Limited
(hereinafter referred to as the M/s Star Agri) was appointed as the Collateral Manager
for the warehoused goods, with separate stock auditors appointed for verification. The
account of GAPL was classified as non-performing asset (NPA) on 31.03.2018. During
a physical verification of stocks, it was discovered that the hypothecated stocks had been
clandestinely disposed off by the Directors of GAPL and other co-accused, including the
petitioners, in collusion with employees of M/s Star Agri , who were purportedly
responsible for the custody of the stocks. Consequently, on 10.01.2023, a challan was
presented against the petitioners under various sections of the Indian Penal Code, and
against co-accused-Dev Raj Dutta under additional Sections of the Prevention of
Corruption Act, 1988. However, prosecution sanction for Dev Raj Dutta was declined
by the competent Authority in July, 2023.

[5] It has been vehemently asserted that the sequence of events leading to the
registration of the present FIR indicates a blatant abuse of the legal process. On
12.09.2019, FIR no.195 was registered by the Punjab Police based on a complaint
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made by Pramod Kumar, who was State Head of M/s Star Agri, wherein similar
allegations were made against the petitioners. They were accused of releasing a
substantial portion of the pledged stocks without repaying the corresponding loan
amount to PNB. The petitioners were granted the concession of anticipatory bail by the
learned Additional Sessions Judge on 12.12.2019, who in his order noted that there
was no evidence suggesting that the petitioners had misappropriated the stocks as the
custody of the stocks had always remained with M/s Star Agri. However, on
30.06.2020, another FIR was registered by the CBI, with respect to allegations of
misappropriation of pledged stocks which were in the custody of M/s Star Agri.
Despite this, the petitioners were granted the concession of bail on 23.01.2023 by the
learned Special Judge, CBI, SAS Nagar, Mohali. While granting the concession of
bail, the Court categorically observed that the petitioners had fully cooperated with the
investigation and posed no flight risk.

[6] Learned Senior counsel has still further asserted with vehemence that it is
evident from the circumstances that the registration of three different FIRs for the
same cause of action clearly constitutes a gross abuse of the legal process. In both the
earlier FIRs, the petitioners had not only joined investigation and cooperated fully with
the investigating agency but had also been granted anticipatory bail by the concerned
Courts. Similarly, in the present FIR, the petitioners have joined investigation,
cooperated throughout, and also provided all the requisite documentary evidence to the
CBI. In support, learned Senior counsel has also drawn the attention of this Court to
the reply filed by the CBI, annexed as Annexures P-8 and P-9. It has still further been
contended that the investigation in the present case is complete, and it is on record, as
is evident from the replies filed by the CBI (Annexures P-8 and P-9) that the
petitioners were neither arrested during investigation nor was their custodial
interrogation sought by the CBI hence, given that they had fully cooperated, they are
entitled to the concession of anticipatory bail; there is also no apprehension of the
petitioners tampering with evidence or fleeing during the trial. In support of his
submissions, learned senior counsel has placed reliance upon Mahdoom Bava vs.
Central Bureau of Investigation,2023 Live Law(SC) 218, Tarsem Lal vs. Directorate
of Enforcement, Jalandhar Zonal Office, Criminal Appeal N0.2608 of 2024, Sushila
Aggarwal and others vs. State (NCT of Delhi) and another, 2020 5 SCC 1.

[7] Per contra, learned Standing counsel for the CBI, while vehemently opposing
the prayer and submissions made by the counsel opposite, has argued that both the
petitioners as Directors of Amyra Foods Pvt. Ltd. masterminded an elaborate plan to
obtain loans from PNB based on hypothecated goods, which they then clandestinely
disposed off, before the loan amount could even be repaid, causing a huge loss to
PNB, amounting to over Rs.48 crores.

[8] Learned Standing counsel for the CBI has further elaborated that this
fraudulent plan involved collusion with officials of M/s Star Agri, who were
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responsible for ensuring the safe custody of the hypothecated goods. These officials
fabricated stock registers and submitted false audit reports at the behest of petitioner
No.1-Rajveer Singh in exchange for financial gains. Furthermore, the warehouse
Supervisor co-accused Ram Kumar, corroborated these allegations in his statement
made under Section 164 of Cr.P.C., categorically stating that he had issued false
registers under the directions of the co-accused Pramod Kumar, State Head of M/s Star
Agri, and that all stock receipts were issued by the petitioners without the actual stocks
being in existence.

[9] While placing reliance upon the decision of Hon'ble the Supreme Court in
Sushila Aggarwal's case (supra), learned Standing counsel for the CBI has argued that
while considering an application for the grant of anticipatory bail, the Court must
consider the likelihood of the accused indulging in similar offences in case his
application for anticipatory bail is allowed. He has further submitted that the
petitioners had repeatedly been involved in economic offences which was evident as
two more FIRs had been registered against them for committing similar offences.
Learned Standing counsel for CBI has further disputed the submissions made by the
learned senior counsel opposite that the other two FIRs registered against the
petitioners were for the same cause of action; he submits that other two FIRs were not
registered on the same cause of action rather the loan amount, lending Banks as well as
the companies involved were different, and only the Directors of the Company i.e. the
petitioners, were common in all the 3 cases. Furthermore, several banks which had
been defrauded by the petitioner had initiated DRT proceedings against the petitioners
wherein the application filed by the said banks for recovery of different amounts
totalling about Rs.60 crores had been allowed and the orders had since attained
finality. In support, learned counsel has invited the attention of this Court to the orders
dated 7.11.2019 and 05.10.219 passed by Presiding Officer, DRT-I Chandigarh. It has
also been brought to the notice of this Court that in a case registered under the
Negotiable Instruments Act, petitioner No.2, Sukhveer Singh Samra, has been declared
a proclaimed offender and thus, on this ground also he would not be entitled to the
grant of anticipatory bail.

[10] Learned Standing counsel for CBI has, thus, argued vehemently that the fraud
and embezzlement perpetuated by the accused, including the petitioners, caused huge
financial losses to PNB, which without doubt were hazardous to the economic health
of the country and thus precluded them from being extended the extraordinary
concession of anticipatory bail.

[11] I have heard learned counsel for the parties and perused the relevant material
on record.

[12] When deciding an application for anticipatory bail, particularly in cases
involving economic offences and of substantial magnitude, a Court must meticulously
consider not only the gravity and potential societal impact of the allegations detailed in
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the FIR but also the broad implications in case anticipatory bail is granted. It is,
therefore, essential to thoroughly understand the nature and gravity of the allegations
and the precise role of the accused in the alleged offences. Furthermore, the Court is
also expected to scrutinise the antecedents of the accused. The risk of the accused
fleeing from justice must also be assessed.

[13] In Sushila Aggarwal's case (supra), Hon'ble the Supreme Court emphasised
upon the principles governing the grant of anticipatory bail. Hon'ble the Supreme
Court while highlighting the importance of evaluating the nature and gravity of the
alleged offences, the specific role attributed to the accused and the unique facts of the
case held that the decision in a petition for anticipatory bail has to be tailored to the
particular circumstance of each case.

[14] In Satender Kumar Antil vs. Central Bureau of Investigation and another,2022
LiveLaw(SC) 577, the Hon'ble Supreme Court further dealt into the considerations
necessary for granting anticipatory bail in cases involving economic offences
emphasising the nuanced approach required. The Hon'ble Supreme Court observed that
economic offences have the potential to severely undermine the financial stability of the
country, causing widespread and profound harm to the nation's economic health.

[15] The petitioners herein have asserted their entitlement to bail on the grounds
that the investigating agency did not seek their custodial interrogation during
investigation. This assertion, in the considered opinion of this Court, is fundamentally
flawed when used as a basis for anticipatory bail. Hon'ble the Supreme Court
in Sumitha Pradeep vs. Arun Kumar C.K. & another, Criminal Appeal No.1834
of 2022, held that it was imperative to clarify the prevalent legal misconception
regarding anticipatory bail; the necessity for custodial interrogation of the accused
should not be the sole criterion for either granting or denying the anticipatory bail.
Hon'ble the Apex Court further observed that while custodial interrogation is a
significant factor, it must be assessed in conjunction with the other relevant
consideration while deciding a prayer for anticipatory bail. There could be numerous
scenarios where custodial interrogation may not be required. However, this did not
imply that the prima facie case against the accused should be disregarded, nor should it
result in the automatic granting of anticipatory bail. It was still further held by the
Hon'ble Supreme Court that the Court should examine the nature of the offence and
the severity of the potential punishment. The Hon'ble Supreme Court went on to
categorically hold that although the need for custodial interrogation could be a valid
basis for denying an anticipatory bail, the absence of such a need would not, in itself,
justify the grant of bail, even if the investigating agency did not require the custodial
interrogation of an accused. Hence, in the wake of the categoric observations made
in Sumitha Pradeep's case (supra), the presence or absence of a requirement for
custodial interrogation cannot be the decisive factor while deciding a petition for
anticipatory bail.
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[16] Adverting to the case in hand, the investigation has ostensibly revealed a
criminal conspiracy orchestrated by the Directors of GAPL, Harjinder Singh (father of
the petitioners and since expired) and Malkiat Singh, who applied for a loan from
PNB, with the petitioners Rajveer Singh and Sukhveer Singh, Directors of Amyra
Foods Pvt. Ltd., standing as guarantors. The allegations prima facie indicate that in
connivance with co-accused Pramod Kumar, State Head of M/s Star Agri, the
petitioners dishonestly and fraudulently disposed off the stocks hypothecated with
PNB, without repaying the loan, which had been obtained by the Company.

[17] Furthermore, it would also be relevant to notice that the alleged active
involvement of the petitioners is further elucidated in the statement recorded under
Section 164 of Cr.P.C. by accused Ram Kumar who was at the relevant time
Warehouse Supervisor-cum-Watchman of M/s Star Agri. In his statement under
Section 164 of Cr.P.C., he disclosed that he had made false entries in the Master Stock
Registers (MSR) and issued Commodity Inward Sheet (CIS) from 11.4.2017 onwards,
with the petitioners' signing as depositors on some of the CIS. Additionally, to disguise
the absence of actual stocks, stacks of wooden crates were allegedly inspected in the
presence of the petitioners and the other co-accused. In addition, allegedly the
petitioners, in connivance with the co-accused, obtained false stock registers from the
Warehouse Supervisor-cum-Watchman, co-accused Ram Kumar, without the actual
stocks being in possession.

[18] It would also not be out of place to mention here that there are criminal cases
pending against the petitioners involving similar allegations; furthermore this Court
has also been apprised by the learned Standing counsel for CBI, in a complaint case
under Section 138 of Negotiable Instruments Act, petitioner no.2 has been declared a
proclaimed person.

[19] Given the gravity of the allegations and substantial prima facie evidence
implicating the petitioners in a fraud resulting in financial losses exceeding Rs. 48
crores to the PNB and significant personal gains, the severity of the offences alleged
cannot be ignored. The potential impact on the country's economic health necessitates
a careful and thorough adjudication of the prayer made in the instant petition. Thus,
considering the alleged roles of the petitioners, and following a prudent and cautious
approach, this Court does not deem it fit to extend the extraordinary concession of
anticipatory bail to the petitioners.

[20] Accordingly, the instant petition is dismissed. However, it is made clear that
anything observed hereinabove shall not be construed to be an expression of opinion
on the merits of the case



