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DISHONOUR OF CHEQUE JUDGEMENTS

2024(2)GDCJ487
DELHI HIGH COURT
[Before Manoj Kumar Ohri]
Crl M C (Criminal Miscellaneous Case) No 2191 of 2023 dated 24/09/2024
Sanjay Kumar Gaur & Anr
Versus
State GNCT of Delhi & Ors

FIR NOT REQUIRED

Code of Criminal Procedure, 1973 Sec. 156, Sec. 200, Sec. 202 - Negotiable
Instruments Act, 1881 Sec. 138 - FIR Not Required - Petitioners sought quashing of an
order dismissing their application under Section 156(3) CrPC for registration of an FIR
regarding alleged misuse of security cheques - Cheques were part of a land deal
cancellation, and dishonoured due to stop payment instructions - Courts found dispute
to be civil in nature and held that petitioners had all necessary evidence to proceed
under Section 200 CrPC without police investigation - Held that FIR was unnecessary
- Petition Dismissed.

Law Point: In cases involving cheque disputes arising from civil agreements,
courts may reject requests for police investigation under Section 156(3) CrPC if
the complainant has sufficient evidence to pursue the matter privately under
Section 200 CrPC.
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Acts Referred:
Code of Criminal Procedure, 1973 Sec. 156, Sec. 200, Sec. 202
Negotiable Instruments Act, 1881 Sec. 138

Counsel:

Uttam Datt, Rishi Raj Sharma, Sonakshi Singh, Kumar Bhaskar, Aman Sanjeev
Sharma, Sanjeev Sabharwal, Arvind Nayjar (Senior Advocate), Mayank Mishra,
Raunak Singh, Kunwar Surya Pratap

JUDGEMENT

Manoj Kumar Ohri, J.- [1] By way of present petition, the petitioners seek
quashing of the order dated 04.01.2023 passed by learned ASJ, Patiala House Courts,
New Delhi in Cr. Rev. No. 108/2022 titled "SANJAY KUMAR GAUR & ANR vs
STATE & ORS" whereby the learned ASJ has upheld the Order of the learned
Additional Chief Judicial Magistrate (ACJM) dated 22.02.2022 dismissing the
petitioners' application under Section 156(3) Cr. P.C.

[2] Briefly stated, the petitioners/complainants claim to be the joint owners of the
agricultural land measuring 43.10 acres situated at village Durina/Dulina, Tehsil
Jhajjar, Haryana. The petitioners entered into Agreement to Sell dated 25.04.2019
(hereafter, the ATS) with M/s Dalmia Ram Rattan Strategic Investment
LLP/respondent No. 7 for an advance consideration of Rs. 4.72 crores out of a total
sale consideration of INR 1,10,00,000 per acre of land and the balance sum was to be
paid on execution of sale deed. However, due to lack of funds, the sale could not be
completed within the stipulated period. Consequently, the petitioners terminated the
said agreement and forfeited the advance received. It was further claimed that
thereafter, the petitioners gave two post-dated cheques to respondent No. 5 as security
for executing the cancellation deed. On 22.01.2022, the cancellation agreement was
executed and refund of advance was made by way of the RTGS. However, contrary to
the understanding, the said two cheques were never returned to the petitioners and
later, misused by respondent No. 7 by presenting them for encashment. The petitioners
in order to avoid wrongful loss issued instruction to their bank for stop payment. The
cheques were dishonoured whereafter, respondent No. 7 initiated proceedings under
Section 138 Negotiable Instruments Act (NI Act) against the petitioners.

[3] As the respondent no.7 had acted contrary to understanding between the
parties, the petitioners filed a police complaint regarding the alleged illegal act but
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since no action was taken, the petitioners moved an application under Section 156(3)
CrPC. In the Action Taken Report (ATR), requisitioned by the Ld. ACJM, it was
reported that a civil suit was pending regarding recovery from Aravali Logistics Park
Pvt Ltd as balance amount of Rs. 4.7 crore was still due. It was also reported that the
cases filed by the respondent No. 7 under Section 138 NI Act were dismissed on
technical ground by the concerned Court at Gurugram. Further, it was stated that the
dispute arose between the parties due to violation of verbal/contractual agreement and
that the matter is civil in nature. Learned ACJM while dismissed the application under
Section 156(3) CrPC and directed continuation of proceedings under Section 200
CrPC, the petitioners challenged the same however, the revisional court also found no
merit and dismissed the challenge.

[4] Learned counsel for the petitioners submit that the learned ASJ has
erroneously and wrongly concluded that that there is no infirmity in the findings of the
Ld. ACJM, that all evidence is within control/reach of the petitioners and therefore, the
application under Section 156(3) CrPC has been wrongly dismissed. It is stated that
the attempt made by the accused persons to encash the post-dated cheques amounts to
an offence under Section 406/420/120B/511/34 IPC and the learned court failed to
notice that if preliminary inquiry discloses commission of cognizable offence, then
FIR must be registered. In this regard, reliance has been placed on the decision of
Supreme Court in case Lalita Kumari Vs. Government of UP, 2014 2 SCC 1.

Further, it is stated that in the ATR filed on 28.01.2022, it has been mentioned that
disputed cheques do not bear the handwriting of the petitioners and that it is beyond
the reach of the petitioners to investigate and lead evidence in a private complainant as
to in whose hand-writing the cheques were filled up. It is further stated that police
investigation is required to bring further evidence on record given that the amount of
financial embezzlement involved is Rs. 9.40 crores by the respondents. Additionally, it
is submitted that the affidavits filed by respondent no.5 and M/s Aaravali in the civil
suit before the concerned court in Gurugram are forged and fabricated and therefore
the role of all the respondents are required to be investigated.

[5] Learned APP for the state submits that as per the status report placed on
record, the dispute arose between the parties due to violation of verbal/contractual
agreement made between the parties during the said land deal which is civil in nature
and that no cognizable offence has been found committed in the present matter.

[6] Learned counsel for respondent Nos. 2 to 4, 6 and 7 submits that the impugned
order does not suffer from any infirmity, the Ld. ASJ has correctly upheld that finding
of the Ld. ACJM that no field of inquiry is required for collection of evidence and
therefore the present case does not warrant the registration of an FIR. If any evidence
is required, it could be adduced at the stage of inquiry under Section 202 of the Cr.P.C.
It is further, submitted that the primary dispute is regarding an oral understanding and
consequent bouncing of two cheques issued by the petitioners to respondent No. 7.
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Regarding the aforesaid, it has been observed by Ld. ACJM as well as ASJ in the
impugned order that dispute regarding the bouncing of cheque is being adjudicated and
that in fact the petitioners are in possession of all the information required to file a
private complaint, making an investigation under Section 156(3), Cr.P.C unnecessary.
Learned counsel for respondent No. 5 adopts the submissions made on behalf of other
respondents.

[7]11 have heard the counsels for parties and perused the material available on
record. Needless to state that the power conferred upon the Ld. Magistrate under
Section 156(3) of the Cr.P.C. ought to be exercised judiciously and in a sparing
manner, rather than in a mechanical fashion. However, at the same time, where
disputes appear to be civil in nature or the party approaching the court has all the
evidence in its possession, the court will be within its power to apply judicial mind
which would depend on the facts and circumstances of each case.

[8] The issue also arose before a co-ordinate Bench of this court in Skipper
Beverages Pvt. Ltd. v. State, 2001 59 DRJ 129and in para 6 and 7 it has been
observed as under:

Para-6: Chapter XII of the Code deals with information to the police and its power
to investigate the offences. Section 156 of the Code included in this chapter speaks of
the power of the police officers to investigate cognizable cases and sub clause (3)
thereof lays down that any Magistrate empowered under Section 190 of Code may
order such an investigation. Chapter XV of the Code deals with complaints to a
Magistrate and the procedure to be adopted by the Magistrate after taking cognizance
of an offence. This chapter provides an alternative as well as additional remedy to a
complainant whose complaint is either not entertained by the police or who does not
feel satisfied by the investigations being conducted by the Police.

Para-7: It is true that Section 156(3) of the Code empowers a Magistrate to direct
the police to register a case and initiate investigations but this power has to be
exercised judiciously on proper grounds and not in a mechanical manner. In those
cases where the allegations are not very serious and the complainant himself is in
possession of evidence to prove his allegations there should be no need to pass orders
under Section 156(3) of the Code. The discretion ought to be exercised after proper
application of mind and only in those cases where the Magistrate is of the view that the
nature of the allegations is such that the complainant himself may not be in a position
to collect and produce evidence before the Court and interests of justice demand that
the police should step in to held the complainant. The police assistance can be taken by
a Magistrate even Under Section 202(1) of the Code after taking cognizance and
proceeding with the complaint under Chapter XV of the Code as held by Apex Court
in 2001 (1) Supreme Page 129 titled "Suresh Chand Jain v. State of Madhya Pradesh"
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[9] It is deemed apposite to also refer to the decision of this Court in Shri
Subhkaran Luharuka & Anr. v. State, 2010 6 ILR(Del) 495wherein it has been
observed:-

"42 Thus, there are pre-requisites to be followed by the complainant before
approaching the Magistrate under Section 156(3) of the Code which is a
discretionary remedy as the provision proceeds with the word 'May'. The
magistrate is required to exercise his mind while doing so. He should pass
orders only if he is satisfied that the information reveals commission of
cognizable offences and also about necessity of police investigation for
digging out of evidence neither in possession of the complainant nor can be
procured without the assistance of the police. It is thus not necessary that in
every case where a complaint has been filed under Section 200 of the Code
the Magistrate should direct the Police to investigate the crime merely
because an application has also been filed under Section 156(3) of the Code
even though the evidence to be led by the complainant is in his possession or
can be produced by summoning witnesses, may be with the assistance of the
court or otherwise .

[10] It is to be noted that the learned ASJ while concurring with the view taken by
Id. ACIJM has rightly noted that the petitioners have clearly specified that in the
present complaint, the details of incident, all the venue where the meetings took place
has also been specified, the amount was returned through RTGS and all the details of
the transactions are available with the complainant. The details/credentials of the
accused persons have been specified in the memo of parties, which shows that all the
accused persons are known to the complainant and therefore the court arrived at the
conclusion that the evidence is well within the reach and power of the complaint and
no registration of FIR is required in the present case. It is not res integra that
proceedings under Section 138 NI Act are maintainable even if the writing on the
cheque is different as long as the signatures are admitted. The complainant can adduce
private evidence in this regard in the complaint proceedings pending under Section
200 CrPC.

[11] Keeping in mind the settled principle of law in the above-noted cases, |
concur with the findings of Courts below and find no infirmity in the impugned order.
Accordingly, the petition stands dismissed
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DELHI HIGH COURT
[Before Amit Mahajan]

Crl M C (Criminal Miscellaneous Case); Crl M A (Criminal Miscellaneous
Application) No 4294 of 2024; 16288 of 2024, 16289 of 2024, 16290 of 2024
dated 20/09/2024

Anil Kulshrestha

Versus
Fiitjee Ltd
SECURITY CHEQUES

Code of Criminal Procedure, 1973 Sec. 482 - Contract Act, 1872 Sec. 23 - Negotiable
Instruments Act, 1881 Sec. 138 - Security Cheques - Petitioner sought quashing of
summons issued in a complaint under Section 138 of the Negotiable Instruments Act -
Respondent presented two security cheques issued by petitioner during his
employment, which were dishonoured - Petitioner contended that cheques were
undated and issued for security, not towards any enforceable debt, and that the service
manual mandating such cheques was unconscionable under Section 23 of Contract Act
- Court observed that whether cheques were issued for security or liability is a question
of fact that cannot be decided in quashing proceedings - Summoning order upheld -
Petition dismissed

Law Point: Security cheques issued in employment contracts may attract Section
138 of the Negotiable Instruments Act if dishonoured. Whether they were issued
towards enforceable debt or as security is a factual issue for trial.
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Acts Referred:

Code of Criminal Procedure, 1973 Sec. 482
Contract Act, 1872 Sec. 23

Negotiable Instruments Act, 1881 Sec. 138

Counsel:

Archana Pathak Dave(Senior Advocate), Kumar Prashant, Avnish Dave, Parmod
Kumar Vishnoi

JUDGEMENT

Amit Mahajan, J.- [1] The present petition is filed challenging the order dated
28.08.2023 (hereafter 'the impugned order’) passed by the learned Metropolitan
Magistrate (MM) (NI Act) Digital Court-03, Saket Courts, New Delhi in a complaint
filed by the respondent being CC NI Act No. 2369/2023, under Section 138 Of
Negotiable Instruments Act, 1881 (‘NI Act').

[2] The learned MM, by the impugned order, has taken cognizance of the
complaint filed by the respondent and issued summons against the accused/petitioner.

[3] The case of the complainant is that the complainant is a wellknown institute
that undertakes coaching in the name of FIITJEE Ltd. for students for various
competitive exams. The accused/petitioner was appointed as Assistant Professor in the
Mathematics Department on 02.06.2022. The terms and conditions of employment of
the accused were contained in the 'Service Contract Manual for the Employees' which
were duly accepted by the accused and he furnished two cheques bearing no. 121010
and 121011 both drawn on Axis Bank, Morena, MP for a sum of ?2,92,800/- and
?78,47,200/- respectively in lieu of the said acceptance. It is alleged that in terms of the
Service Manual, the complainant had implied authority to fill in the date in the said
cheques, in case of any violation of terms of the service manual.

[4] The accused failed to report with effect from October, 2022, absented himself
from duty, and abandoned the job. The accused thus caused breach of terms and
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conditions and became liable to pay preestimated and pre-determined damages in
terms and conditions governing him.

[5] The complainant, thereafter, served the accused with a letter dated 07.01.2023
asking him to keep his account funded to honour the cheques in question.

[6] According to the complainant, the aforesaid cheques when presented for
realisation, were received back dishonoured vide bank return memo dated 17.01.2023
with the remarks 'Payment Stopper by the Drawer'. Consequentially, a legal notice
dated 13.02.2023 was served by the complainant upon the accused calling upon the
accused to make the payment towards the cheque amount in question within 15 days of
receipt of the notice. According to the complainant, the said notice was duly served
upon the accused but no payment against the above dishonoured cheques was made by
the accused within the statutory period. Hence the present complaint.

[7] The cognizance of offence under Section 138 of the NI Act was taken by the
learned MM and the accused was summoned vide the impugned order dated
28.08.2023. The learned MM noted as under:

"After having perused the complainant evidence by way of affidavit and the
documents exhibited in it and treating them as evidence, there remains no
need for examination of other witness in person or on affidavit; examination
of complainant affidavit and exhibited documents is sufficient enquiry in this
case. The ingredients of section 138 NI act stands prima-facie satisfied.
Therefore, there appears sufficient grounds for proceeding against the
accused for offence punishable under section 138 of NI act. Hence, issue
summons against the accused through SHO concerned on filing of PF
returnable on or before NDOH. The process server is directed to serve the
summons by way of affixation, in case premises found closed or the same
could not be served personally or on any adult male member after
ascertaining the address from two respectable inhabitants of the locality."

[8] It is the case of the petitioner that the respondent has sought to abuse the
process of law as they base their case on the service manual, the terms of which are
opposed to public policy, and violative of the settled principles of law, equity, and
natural rights.

[9] The learned senior counsel for the petitioner submitted that the service contract
so entered into is invalid, as his consent was obtained through undue influence. The
HR representative at the respondent institute made the petitioner sign the service
contract while hurriedly flipping through the pages, disallowing the petitioner the
opportunity to peruse the contents thereof and he was not given a copy of the
agreement.

[10] She submitted that the respondent exercised its position of power and
authority to acquire two blank signed cheques from the petitioner. The amount and
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date on these cheques were filled by the respondent institute pursuant to the
resignation tendered by the petitioner. She alleged that the respondent has falsely
claimed to issue the legal notice under Section 138 of the NI Act. She has relied on
judgment dated 04.03.2015 in the case of Vivek Rai Vs Aakash Institute,2015 DHC
2095 wherein this Court found a similar clause requiring submission of undated blank
cheques by an employee of the coaching institute to be unconscionable and opposed to
public policy, therefore, hit by Section 23 of the Contract Act, 1872 (hereafter 'the
Contract Act').

[11] She submitted that the summoning order is erroneous, perverse, bereft of
reasons, and has been passed in a mechanical manner, and there is no legally
enforceable debt or liability for which the respondent can demand any amount. She
further submitted that the same is an abuse of the process of law, the prime argument
being that the cheque in question did not represent an amount that could be termed as
'legally enforceable debt or other liability'. She placed reliance on Indus Airways
Private Limited and Others vs. Magnum Aviation Private Limited and Another,
2014 12 SCC 539.

[12] It was submitted that the offence under Section 138 of the NI Act is not made
out since the amount mentioned on the cheques was not in lieu of any debt owed to the
respondent-institute. On the date of issuing the cheques, no liability existed against the
petitioner. In the absence of any legally enforceable debt or liability against the drawer
of the cheque, the offence under Section 138 of the NI Act will not be attracted.

[13] Aggrieved by the aforesaid order, the petitioner has preferred the present
petition seeking the quashing of the impugned order, and the criminal proceedings
arising out of the complaint.

ANALYSIS

[14] In the instant case, the respondent had filed a complaint under Section 138 of
the NI Act on 17.03.2023. The learned MM relying upon the complaint supported by
the affidavit of the complainant, took cognizance under Section 138 of the NI Act, and
passed the summoning order dated 28.08.2023.

[15] It is stated that when the cheques in question were given to the complainant,
dates were not mentioned therein and they were given for security purposes. The core
argument, upon which, the learned counsel for the petitioner argued is that since there
was no legally enforceable debt or other liability at the time of drawal/issuance of the
cheques, the provisions of Section 138 of the NI Act would not attract. The second
limb of her argument is that the clauses contained in the Service Rule Manual are
unconscionable and contrary to public policy under Section 23 of the Contract Act.

[16] The issue to be addressed in the instant case is whether summons issued can
be quashed based on factual defences, i.e., whether the security cheques given by the
petitioner were towards any future consideration or legally enforceable debt.
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[17] It is contended by the learned counsel for the petitioner that the complainant
in the present case has not been able to establish a legally enforceable debt owed by
the petitioner. The cheques were admittedly issued as a security and were not given
towards any future consideration payable by the petitioner. The petitioner was not
liable to pay any amount and, therefore, the cheques could not have been presented for
encashment. The petitioner at no stage was required to make any payment that could
be construed as a legally enforceable debt enabling the complainant to present the
cheques in question.

[18] At the outset, it is relevant to note that this Court can quash the summoning
orders issued in NI Act cases in the exercise of its inherent jurisdiction under Section
482 of the Code of Criminal Procedure, 1973 (CrPC) if such unimpeachable material
is brought forth by the accused persons which indicates that they were not concerned
with the issuance of the cheques or that no offence is made out from the admitted facts.
The Hon'ble Apex Court in the case of Rathish Babu Unnikrishnan v. State (NCT of
Delhi),2022 SCCOnNLineSC 513 had discussed the scope of interference by the High
Court against the issuance of process under the NI Act as under:

"8. The issue to be answered here is whether summons and trial notice should
have been quashed on the basis of factual defences. The corollary therefrom
is what should be the responsibility of the quashing Court and whether it must
weigh the evidence presented by the parties, at a pre-trial stage. XXxxX Xxxx
XXXX

16. The proposition of law as set out above makes it abundantly clear that the
Court should be slow to grant the relief of quashing a complaint at a pre-trial
stage, when the factual controversy is in the realm of possibility particularly
because of the legal presumption, as in this matter. What is also of note is that
the factual defence without having to adduce any evidence need to be of an
unimpeachable quality, so as to altogether disprove the allegations made in
the complaint.

17. The consequences of scuttling the criminal process at a pretrial stage can
be grave and irreparable. Quashing proceedings at preliminary stages will
result in finality without the parties having had an opportunity to adduce
evidence and the consequence then is that the proper forum i.e., the trial
Court is ousted from weighing the material evidence. If this is allowed, the
accused may be given an un-merited advantage in the criminal process. Also
because of the legal presumption, when the cheque and the signature are not
disputed by the appellant, the balance of convenience at this stage is in favour
of the complainant/prosecution, as the accused will have due opportunity to
adduce defence evidence during the trial, to rebut the presumption.

18. Situated thus, to non-suit the complainant, at the stage of the summoning
order, when the factual controversy is yet to be canvassed and considered by
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the trial court will not in our opinion be judicious. Based upon a prima facie
impression, an element of criminality cannot entirely be ruled out here subject
to the determination by the trial Court. Therefore, when the proceedings are at
a nascent stage, scuttling of the criminal process is not merited."

[19] In the case of Sunil Todi and Others v. State of Gujarat and Another,
2022 16 SCC 762, the cheques were issued by the accused as a security deposit under
a power supply agreement, and on non-payment of the amount, the cheques were
dishonoured on its presentation. It was contended on behalf of the accused that the
cheques were intended at all material times to be security towards debt and were not
intended to be deposited and would not attract the provisions of Section 138 of the NI
Act on its dishonour. The Hon'ble Apex Court, after considering the earlier judgments
on the issue, held as under:

"23. Besides the distinguishing features which were noticed in Sampelly,,
there was another ground which weighed in the judgment of this Court. The
Court adverted to the decision in HMT Watches v. MA Habidato hold that
whether the cheques were given as security constitutes the defense of the
accused and is a matter of trial. The extract from the decision in HMT
Watches, which is cited in the decision in Indus Airways is thus:

"10. Whether the cheques were given as security or not, or whether there was
outstanding liability or not is a question of fact which could have been
determined only by the trial court after recording evidence of the parties. In
our opinion, the High Court should not have expressed its view on the
disputed questions of fact in a petition under Section 482 of the Code of
Criminal Procedure, to come to a conclusion that the offence is not made out.
The High Court has erred in law in going into the factual aspects of the matter
which were not admitted between the parties. XXXX XXXX XXXX

33. At this stage, it would be instructive to note the order of a two judge
Bench of this Court in Womb Laboratories Pvt. Ltd. v. Vijay Ahuja. In that
case, the High Court had quashed proceedings initiated against the first
respondent for offences punishable under Section 138 of the NI Act merely
on the basis of the assertion in the complaint that "security cheques were
demanded" in response to which the accused had issued three signed blank
cheques with the assurance that if the amount was not returned, the cheques
could be encashed. The High Court held that the cheques were given only by
way of security and therefore not towards the discharge of a debt or liability
on the basis of which the complaint was quashed. Allowing the appeal by the
drawee, this Court observed:

"5. In our opinion, the High Court has muddled the entire issue. The averment
in the complaint does indicate that the signed cheques were handed over by
the accused to the complainant. The cheques were given by way of security,
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is a matter of defence. Further, it was not for the discharge of any debt or any
liability is also a matter of defence. The relevant facts to countenance the
defence will have to be proved - that such security could not be treated as
debt or other liability of the accused. That would be a triable issue. We say so
because, handing over of the cheques by way of security per se would not
extricate the accused from the discharge of liability arising from such
cheques."

34. The order of this Court in Womb Laboratories holds that the issue as to
whether the cheques were given by way of security is a matter of defence.
This line of reasoning in Womb Laboratories is on the same plane as the
observations in HMT Watches,, where it was held that whether a set of
cheques has been given towards security or otherwise or whether there was an
outstanding liability is a question of fact which has to be determined at the
trial on the basis of evidence. The rationale for this is that a disputed gquestion
of this nature cannot be resolved in proceedings under Section 482 CrPC,
absent evidence to be recorded at the trial.

35. The submission which has been urged on behalf of the appellants,
however, is that the fact that the cheques in the present case have been issued
as a security is not in dispute since it stands admitted from the pleading of the
second respondent in the suit instituted before the High Court of Madras. The
legal requirement which Section 138 embodies is that a cheque must be
drawn by a person for the payment of money to another "for the discharge, in
whole or in part, of any debt or other liability’. A cheque may be issued to
facilitate a commercial transaction between the parties. Where, acting upon
the underlying purpose, a commercial arrangement between the parties has
fructified, as in the present case by the supply of electricity under a PSA, the
presentation of the cheque upon the failure of the buyer to pay is a
consequence which would be within the contemplation of the drawer. The
cheque, in other words, would in such an instance mature for presentation
and, in substance and in effect, is towards a legally enforceable debt or
liability. This precisely is the situation in the present case which would negate
the submissions of the appellants. XXXX XXXX XXXX

54. In the present case, it is evident that the principal grounds of challenge
which have been set up on behalf of the appellants are all matters of defence
at the trial. The Magistrate having exercised his discretion, it was not open to
the High Court to substitute its discretion. The High Court has in a carefully
considered judgment, analysed the submissions of the appellants and for
justifiable reasons has come to the conclusion that they are lacking in
substance."
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[20] This Court, in the case Suresh Chandra Goyal v. Amit Singhal,2015
SCCOnLineDel 9459 had an occasion to deal in detail with the circumstances where
the debt in question can be interpreted to be owed by the accused to the complainant
for the purpose of Section 138 of the NI Act. The Court interpreted the term legally
enforceable debt when the cheques are issued as a security. It was held that the
expression security cheque is not a statutorily defined expression in the Act. There can
be a situation where the cheques are given to provide an assurance or comfort to the
drawee that in case of failure to pay the primary consideration on the due date, the
security may be enforced. It was held as under:

"50. In Indus Airways Pvt. Ltd. v. Magnum Aviation Pvt. Ltd., 1V,2014 SLT
321, the question that arose for consideration before the Supreme Court was,
whether the post dated cheques issued by the appellants (purchasers) as an
advance payment in respect of purchase orders could be considered in
discharge of a legally enforceable debt or other liability and, if so, whether
the dishonour of such cheques amount to an offence under Section 138 of NI
Act. The appellants before the Supreme Court were the purchasers who had
placed purchase orders and issued post dated cheques in favour of the
respondent towards advance payment. One of the terms and conditions of the
contract was that the entire payment would be made to the supplier in
advance. The supplier claimed that the advance payment had to be made, as it
had to procure the parts from abroad. The cheques were dishonoured upon
presentation on the ground that the purchasers had stopped payment.
Thereafter, the purchasers cancelled the purchase orders and requested for
return of the cheques. The respondent/seller insisted on collecting payment
and initiated a complaint under Section 138 of NI Act after sending a demand
notice.

51. This Court, following its decision in Moji Engineering Systems Ltd. v.
A.B. Sugars Ltd.,2008 DLT 579, held that the issuance of a cheque at the
time of signing such a contract has to be considered against a liability, as the
amount written in the cheque is payable by the person on the date mentioned
in the cheque. XXXX XXXX XXXX

61. Thus, in my view, it makes no difference whether, or not, there is an
express understanding between the parties that the security may be enforced
in the event of failure of the debtor to pay the debt or discharge other liability
on the due date. Even if there is no such express agreement, the mere fact that
the debtor has given a security in the form of a post dated cheque or a current
cheque with the agreement that it is a security for fulfillment of an obligation
to be discharged on a future date itself, is sufficient to read into the
arrangement, an agreement that in case of failure of the debtor to make
payment on the due date, the security cheque may be presented for payment,
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i.e. for recovery of the due debt. If that were not so, there would be no
purpose of obtaining a security cheque from the debtor. A security cheque is
issued by the debtor so that the same may be presented for payment.
Otherwise, it would not be a security cheque. As observed above, the MOU
(Ex.CW-1/4) does not expressly, or even impliedly states that the security
cheques are not to be used to recover the installments, even in case of failure
to pay the same by the respondent/debtor.

62. Section 138 of NI Act does not distinguish between a cheque issued by
the debtor in discharge of an existing debt or other liability, or a cheque
issued as a security cheque on the premise that on the due future date the debt
which shall have crystallized by then, shall be paid. So long as there is a debt
existing, in respect whereof the cheque in question is issued, in my view, the
same would attract Section 138 of NI Act in case of its dishonour."

[21] Section 138 of the NI Act specifically mentions that the cheque must have
been issued for discharge of not only any debt but can also be for "other liability". It is,
therefore, not necessary that when the cheques are issued, the drawer had any debt to

discharge on the date of issuance.

[22] As discussed above, the allegations made in the complaint, at the stage when
the complaint is sought to be quashed at the initial stage, are to be taken as correct

unless evidence of unimpeachable character has been produced.

[23] The legal presumption of the cheques having been issued in the discharge of
liability must also receive due weightage. In a situation where the accused moves the
Court for quashing even before the trial has commenced, the Court's approach should
be careful not to prematurely extinguish the case by disregarding the legal presumption
supporting the complaint. The Hon'ble Apex Court, in the case of Bir Singh v.

Mukesh Kumar, 2019 4 SCC 197, held as under:

"32. The proposition of law which emerges from the judgments referred to
above is that the onus to rebut the presumption under Section 139 that the
cheque has been issued in discharge of a debt or liability is on the accused
and fact that the cheque might be post-dated does not absolve the drawer of a
cheque of the penal consequences of Section 138 of the Negotiable
Instruments Act.

33. A meaningful reading of the provisions of the Negotiable Instruments Act
including, in particular, Sections 20, 87 and 139, makes it amply clear that a
person who signs a cheque and makes it over to the payee remains liable
unless he adduces evidence to rebut the presumption that the cheque had been
issued for payment of a debt or in discharge of a liability. It is immaterial that
the cheque may have been filled in by any person other than the drawer, if the
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cheque is duly signed by the drawer. If the cheque is otherwise valid, the
penal provisions of Section 138 would be attracted.”

[24] On a careful reading of the complaint and the order passed by the learned
MM, what is apparent is that a possible view is taken that the cheques in dispute were
issued with the consent and knowledge of the petitioner which were to be honoured in
the event, the petitioner violated the terms of the service manual towards his liability in
part or full. It is alleged by the complainant that the petitioner, unauthorizedly left, in
the middle of the academic session without any intimation, information, permission or
sanction of leave leading to gross violation of terms and conditions incorporated in the
service manual. It is the case of the complainant that the petitioner is hence, liable for
payment of damages to the complainant.

[25] When there is a legal presumption and where facts are contested, it would not
be judicious for the Court to separate the wheat from the chaff under the garb of
inherent powers. It has been held time and again that the power of quashing criminal
proceedings while exercising power under Section 482 of the CrPC should be
exercised sparingly and with circumspection.

[26] The learned counsel for the petitioner relied on the judgment passed by a
coordinate bench of this Court in Vivek Rai v. Aakash Institute (supra), to contend that
clauses contained in a similar Service Rule Manual pertaining to security cheques were
deemed unconscionable and contrary to public policy under Section 23 of the Indian
Contract Act.

[27] At this stage, however, it is important to note that the petitioner had entered
into a contract with the respondent regarding his employment, which was governed by
certain terms and conditions. In accordance with the contract, the petitioner provided
undated cheques as security, which were duly signed. When the petitioner allegedly
breached the terms of the contract, the respondent presented the cheques, and upon
their dishonour, initiated proceedings under Section 138 of the NI Act.

[28] Whether the judgment relied upon by the petitioner in Vivek Rai v. Aakash
Institute (supra) is applicable to the facts of the present case or whether the Service
Manual signed by the petitioner was executed under coercion or deception thereby
vitiating the consent are issues that necessitate a comprehensive examination during
the trial. This determination would necessitate the court to adjudicate on the specific
circumstances under which the contract was executed and to interpret the relevant
clauses of the agreement. These are factual issues that serve as defences in the case
and are not appropriate for determination under the powers conferred by Section 482
of the CrPC at this stage. It is well-established that the High Courts should refrain
from expressing any views on disputed questions of fact in proceedings under Section
482 of the CrPC, as doing so would be preempting the trial.

[29] In the wake of the aforesaid discussion, this Court finds that the petitioner, at
best, has raised question of fact mixed with question of law which cannot be examined
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in the limited jurisdiction under Section 482 of the CrPC, for it is desirable that the
same be left to be adjudicated upon based on the evidence led by both sides at the trial.

[30] In view of the above, the petition is dismissed. Pending application(s) also
stand disposed of

2024(2)GDCJ502
IN THE HIGH COURT AT CALCUTTA
[Before Ajay Kumar Gupta]
Cr R (Criminal Revision) No. 3849 of 2022 dated 13/09/2024
AT Deb @ Ashutosh Deb
Versus
West Bengal Essential Commodities Supplies Corporation Ltd

SECTION 202 ENQUIRY

Code of Criminal Procedure, 1973 Sec. 482, Sec. 204, Sec. 200, Sec. 202 - Negotiable
Instruments Act, 1881 Sec. 138, Sec. 142 - Section 202 Enquiry - Petitioner challenged
lower court's orders rejecting request for an enquiry under Section 202 of CrPC in a
complaint filed under Section 138 of the Negotiable Instruments Act - Complaint
alleged petitioner issued cheques to discharge existing liabilities, which were
dishonoured due to insufficient funds - Petitioner sought enquiry under Section 202 as
he resided beyond court's jurisdiction - Lower courts dismissed the request citing that
the complaint, supported by an affidavit, met the requirement for issuing process under
Section 138 without further enquiry - Held that enquiry under Section 202 is
mandatory for accused residing outside jurisdiction but not applicable where sufficient
satisfaction is drawn from the available records - Petition Dismissed.

Law Point: Section 202 CrPC mandates an enquiry if the accused resides beyond
court's jurisdiction. However, this requirement can be waived if the court finds
adequate grounds to proceed based on the complaint and supporting affidavit.
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AT Deb @ Ashutosh Deb vs. West Bengal Essential Commodities 503
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Acts Referred:
Code of Criminal Procedure, 1973 Sec. 482, Sec. 204, Sec. 200, Sec. 202
Negotiable Instruments Act, 1881 Sec. 138, Sec. 142

Counsel:
Ayan Bhattacharjee, Arpit Choudhury, Suman Majumdar, Rajib Roy
JUDGEMENT

Ajay Kumar Gupta, J.- [1] By filing this Criminal Revisional application under
Section 482 of the Code of Criminal Procedure, 1973, the petitioner being the accused
has assailed the Judgment and Order dated 6th September, 2022 passed by the Court of
the Learned Chief Judge, City Sessions Court at Calcutta in Criminal Revision No. 123
of 2022, thereby affirmed the Order dated 20th May, 2022 passed by the Court of the
Learned Metropolitan Magistrate, 16th Court at Calcutta in connection with a
Complaint Case No. C/9561 of 2005 filed under Section 138 read with Section 142 of
the Negotiable Instruments Act, 1881.

[2] By the said order dated 20th May, 2022, the Learned Metropolitan Magistrate
had rejected the prayer of the petitioner for conducting an enquiry under Section 202
of the CrPC and fixed a date for cross-examination of P.W. 1.

[3] The sum and substance of the case is that the OP No. 2 being the Director of
the Company, namely, West Bengal Essential Commodities Supplies Corporation
Limited has filed a petition of complaint under Section 138 read with Section 142 of
the Negotiable Instruments Act, 1881 (in short 'NI Act’) to the Court of Learned
Metropolitan Magistrate, 16th Court at Calcutta against the petitioner herein.
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3a. The complainant has alleged, inter alia, that the petitioner no. 1 being the
Director of M/s. Gems Refineries (1997) Private Limited having its office at 14, P.N.
Banerjee Road, P.O. and P.S. Budge Budge, District South 24 Parganas, Pin Code No.
743319 has issued 22 cheques of different amounts on the different dates aggregating
to a sum of Rs. 5,17,00,000/- only in favour of the complainant to discharge its
existing liabilities which was accrued out of business transaction between the accused
and the complainant.

3b. Those cheques were presented on 9th and 12th September, 2005 with the
Central Bank of India, New Market Branch having its office at New Market, P.S. New
Market at Calcutta 700 001 but the said cheques were dishonoured by the bankers of
the accused/petitioner on the ground of "insufficient funds". Such intimation has been
received from the said bank on the same dates i.e. on 9th and 12th September, 2005,
but in spite of issuing notice upon the accused person in or about 5th October, 2005,
failed to pay the same. The notice was received and acknowledged by the accused
person on 8th October, 2005.

3c. The accused committed an offence under Section 138 read with Section 142 of
the NI Act, 1881 since issuance of cheques is prima facie a conclusive proof of the
accused existing liability. The said cheques were issued by the accused person with
ulterior motive and mala fide intention, as at the time of issuance of the said cheques,
the accused person was fully aware of the fact that the same could be dishonoured as
those cheques were issued intentionally and deliberately with full knowledge of having
insufficient funds with its bankers. As such, the complainant has been compelled to
file a complaint under Section 138 read with Section 142 of the NI Act, 1881 and as
amendment therein and prayed for taking cognizance against the accused person.

3d. The Learned Magistrate issued summons after taking cognizance against the
accused person under Section 138 read with Section 142 of the NI Act, 1881.
Petitioner appeared and filed a petition under Section 202 of the CrPC contending
therein that the accused person is residing beyond the territorial jurisdiction of the
Learned Magistrate as such, the Learned Magistrate ought to have resorted to further
enquiry under Section 202 of the CrPC prior to issuance of the process of summons
against the accused person. The Learned Magistrate rejected the application filed by
the accused vide Order dated 20th May, 2022 after hearing the parties.

3e. Being aggrieved by and dissatisfied with the Impugned Order dated 20th May,
2022, the petitioner herein filed a Criminal Revisional application before the Learned
Chief Judge, City Sessions Court at Calcutta being Criminal Revision No. 123 of 2022
challenging the legality, propriety and correctness of the Impugned Order. The
Learned Chief Judge, after hearing the parties, affirmed the Order dated 20th May,
2022 passed by the Learned Metropolitan Magistrate, 16th Court, Calcutta as, inter
alia, as follows: -



AT Deb @ Ashutosh Deb vs. West Bengal Essential Commodities 505

"11. Section 145 of the NI Act provides that evidence of the complainant may
be given by him on affidavit, which shall be read in evidence in an inquiry,
trial or other proceeding notwithstanding anything contained in the CrPC. The
Constitution Bench held that Section 145 has been inserted in the Act, with
effect from 2003 with the laudable object of speeding up trials in complaints
filed under Section 138. Hence, the Court noted that if the evidence of the
complainant may be given by him on affidavit, there is no reason for insisting
on the evidence of the witnesses to be taken on oath. Consequently, it was
held that Section 202(2) CrPC is inapplicable to complaints under Section
138 in respect of the examination of witnesses on oath. The Court held that
the evidence of witnesses on behalf of the complainant shall be permitted on
affidavit. If the Magistrate holds an inquiry himself, it is not compulsory that
he should examine witnesses and in suitable cases the Magistrate can examine
documents to be satisfied that there are sufficient grounds for proceeding
under Section 202.

The same view has been reflected in Sunil Todi & another's case passed on
03.12.2021 by Hon'ble Apex Court.

12. In the present case, the Ld. Magistrate had held the evidence of the
complainant on affidavit and this means that the Magistrate had already held
an inquiry by herself and so the Magistrate has power to postpone section 202
Cr.P.C by holding inquiry by holding separate agencies.

13. If that be so, this Court finds that the impugned order passed by the Ld.
Magistrate requires no interference and thus, the impugned order is affirmed."

Under the above circumstances, the present Criminal Revisional application has
been filed before this Hon'ble High Court and came up before this Bench for its
disposal.

[4] Learned counsel, representing the petitioner, submitted that the
petitioner/accused resides beyond the territorial jurisdiction of the Court of the
Learned Magistrate. Prior to issuing process against the accused under Section 138
read with Section 142 of the NI Act, 1881, the Learned Magistrate ought to have
resorted to further enquiry under Section 202 of the Code of Criminal Procedure
because Section 202 of the CrPC provides mandatory enquiry in respect of accused
person, who is residing beyond the jurisdiction of the Learned Court and the same was
amended in the Code of Criminal Procedure, which came into effect from June 23,
2006 i.e. much after issuance of process against the accused but after pronouncement
of the Special Bench Judgment of the Hon'ble Supreme Court now it has become
mandatory in nature to conduct enquiry under Section 202 of the CrPC even in a case
under Section 138 of the NI Act. The Five-Judge Bench of the Hon'ble Supreme Court
of India in Suo Motu Writ Petition (Cri) No. 2 of 2020 in re: expeditious trial of cases
under Section 138 of NI Act, 1881 reported in AIR 2021 Supreme Court 1957 at para
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24 has made it clear that such enquiry under Section 202 of the CrPC is mandatory in
nature. The Hon'ble Supreme Court had held as follows:

"Enquiry shall be conducted on receipt of the complaint under Section 138 of
the Act to arrive at sufficient ground to proceed against the accused when
such accused resides beyond the territorial jurisdiction of the Court."”

4a. It is further submitted that the obligation of holding such mandatory enquiry
under Section 202 of the CrPC is vested upon the Learned Trial Magistrate. But the
Learned Trial Magistrate completely erroneously issued process against the accused.
As such, the petitioner/accused filed an application before the Learned Trial
Magistrate praying for enquiry under Section 202 of the CrPC which is mandatory in
nature but despite the said facts, the Learned Trial Magistrate failed to cure such
illegality for salvation of justice. It is also incumbent duty of the Learned Magistrate to
rectify such error when the application has been filed by the petitioner but the same
was rejected. Not only that, the Learned Magistrate failed to rectify such error even
indicated by the petitioner. The Learned Chief Judge also failed to consider the
observation of the Hon'ble Apex Court passed in a case K.S. Joseph Vs. Philips
Carbon Block Limited, 2017 1 SCC(Cri) 270 wherein the Hon'ble Apex Court held
that "Postponement of issue of process by Magistrate Purpose of - Held, is to avoid
unnecessary harassment to proposed accused Complaint regarding dishonour of
cheque under S. 138, NI Act Plea of appellant- accused, that he being resident of area
outside territorial jurisdiction of Magistrate who issued summons, an enquiry within
meaning of S. 202 CrPC was mandatory, and since that was not done, order of
cognizance and issuance of summons was bad in law".

4b. The learned counsel further placed reliance upon several judgments with
regard to the enquiry under Section 202 of the CrPC is compulsory as under:

I. Abhijit Pawar v. Hemant Madhukar Nimbalkar and another, 2017
AIR(SC) 299;];

ii. Sunil Todi and Ors. V. State of Gujarat and Anr., 2022 AIR(SC) 147,
AIROnline 2021 SC 1120;];

iii. Krishna Nand Shastri and Others v. State of Jharkhand,2023 SCCOnLineJhar
517].

4c. It was further submitted that the Learned Sessions Judge also
neglected/ignored the observation of the Learned Trial Magistrate to the effect that
since the opposite party no. 1 being public servant of Government of West Bengal
undertaking so his examination under Section 200 of the CrPC followed by the enquiry
in terms of Section 202 of the CrPC was not mandatory in the present case is grossly
erroneous finding as such same is liable to be set aside. Section 202 of the CrPC does
not discriminate between a public servant and/or a private individual. Hence, in the
present case, even if the complainant's examination under Section 200 of the CrPC can
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be eliminated because the complainant is public servant but that does not entitle the
Court to do so with the enquiry under Section 202 of the CrPC, which is mandatory in
nature. In order to see that innocent persons should not be harassed by filing a
frivolous application as such, the legislative amended sub-section (1) of Section 202 of
the CrPC to make it obligatory upon the Magistrate before summoning the accused
residing beyond his jurisdiction, he shall enquire into the case himself or direct
investigation is to be made by a police officer or by such other person as he thinks fit,
for finding out whether or not there are sufficient grounds for proceeding against
accused persons.

4d. Finally, the learned counsel submitted that if the initial action, taken by the
Learned Trial Court, is flawed, then all subsequent actions would be flawed as such,
the Judgment and Order passed by the Learned Chief Judge as well as Order dated
20th May, 2022 passed by the Learned Trial Magistrate is liable to be set aside.
Consequently, the entire proceeding is also liable to be quashed. To bolster his
contention, he further placed reliance upon the judgments delivered in the cases as
under:

1. State of Punjab v. Davinder Pal Singh Bhullar and Others, 2011 14 SCC
770;] reported in and

2. Odi Jerang v. Nabajyoti Baruah & Ors.[(Special Leave to Appeal (Crl) no(s).
2135/2022).]

[5] Per contra, the learned counsel appearing on behalf of the opposite parties
vociferously opposed the submission made by the learned counsel appearing on behalf
of the petitioner and further argued that the judgments referred by the learned counsel
for the petitioner are not at all applicable in the present facts and circumstances of the
case. In the present case, complainant is a Public Servant and had filed complaint
under Section 138 read with Section 142 of the N.I. Act, 1881 and in those cases,
Sections 200 and 202 of the CrPC are not even applicable, when complaint filed by the
Public Servant with an affidavit pursuant to Section 145 of the N.I. Act, 1881. It is true
that Section 202 of the CrPC was amended for conducting an enquiry before issuing of
process which came into effect from 23.06.2006 but such enquiry is not at all
applicable if requisite satisfaction can be obtained by the Learned Magistrate from the
materials available on the record. Rather, the judgment in Re: expeditious trial of cases
under Section 138 of the NI Act, 1881 referred by the learned counsel appearing on
behalf of the petitioner is not applicable in the present facts and circumstances.

5a. The complaint was supported by an affidavit. The Learned Trial Court has
examined the witness and further relied upon the materials available on the record and
after being satisfied himself issued process. According to the amendment provided
under Section 145 of the NI Act, 1881, affidavit may be accepted as an evidence
during enquiry or trial as a consequence during enquiry under Section 200 of CrPC
instead of examining the complainant, a Magistrate can accept the affidavit affirmed
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by him. When there is such provision for acceptance of complainant on the basis of
affidavit affirmed by him, the compliance of Section 202 of CrPC is not at all required
or applicable in respect of the trial of an offence under Section 138 of the NI Act,
1881. Accordingly, the Learned Trial Magistrate had rightly rejected the prayer for
enquiry as provided under Section 202 of the CrPC because there is no specific mode
and manner of enquiry is provided under Section 202 of the CrPC. The enquiry
envisaged under Section 202 of the CrPC, the witnesses are examined whereas under
Section 200 of CrPC, the examination of complaint only is necessary with the option
of examining the witnesses present, if any. Accordingly, the instant Criminal
Revisional application has no merits and is liable to be dismissed.

In support of his submission, he placed reliance upon the judgments delivered in
the cases as under:

I. S. S. Binu v. State of West Bengal and another,2018 CRILJ 3769]

ii. Sunil Todi and Ors. V. State of Gujarat and Anr., 2022 AIR(SC) 147,
AIROnline 2021 SC 1120;]

iii. M/s. Trend Bags and Another Vs. State of West Bengal and Another[ CRR No.
2687 of 2016.]

DISCUSSION AND FINDINGS OF THIS COURT:

[6] In view of the above submissions and arguments made by the learned counsels
appearing for the parties and upon perusal of the contents of the complaint and petition
as well as order of taking cognizance and issuance of process as well as Judgment and
Order passed by the Learned Sessions Court, this Court would like to refer some
relevant provisions for ready reference and assessment first herein below before
entering into the merits of this case. Those Sections are read as under:

"Section 200- Examination of complainant. A Magistrate taking cognizance
of an offence on complaint shall examine upon oath the complainant and the
witnesses present, if any, and the substance of such examination shall be
reduced to writing and shall be signed by the complainant and the witnesses,
and also by the Magistrate:

Provided that, when the complaint is made in writing, the Magistrate need not
examine the complainant and the witnesses

(a) if a public servant acting or purporting to act in the discharge of his
official duties or a Court has made the complaint; or

(b) if the Magistrate makes over the case for inquiry or trial to another
Magistrate under section 192:

Provided further that if the Magistrate makes over the case to another
Magistrate under section 192 after examining the complainant and the
witnesses, the latter Magistrate need not re-examine them.
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Section 201- Procedure by Magistrate not competent to take cognizance of
the case. If the complaint is made to a Magistrate who is not competent to
take cognizance of the offence, he shall,

(a) if the complaint is in writing, return it for presentation to the proper Court
with an endorsement to that effect;

(b) if the complaint is not in writing, direct the complainant to the proper
Court.

Section 19 of the Criminal Procedure (Amendment) Act, 2005 has been
promulgated by the legislature for amending sub-section (1) of Section 202
CrPC which came into force with effect from June 23, 2006. By virtue of the
aforesaid amendment, the word "shall" has been inserted in sub-section (1) of
Section 202 Cr.P.C. After the above amendment sub-section (1) of Section
202 Cr.P.C. runs as follows: -

"Section 202- Postponement of issue of process. (1) Any Magistrate, on
receipt of a complaint of an offence of which he is authorised to take
cognizance or which has been made over to him under section 192, may, if he
thinks fit, and shall, in a case where the accused is residing at a place beyond
the area in which he exercises his jurisdiction, postpone the issue of process
against the accused, and either inquire into the case himself or direct an
investigation to be made by a police officer or by such other person as he
thinks fit, for the purpose of deciding whether or not there is sufficient ground
for proceeding:

Provided that no such direction for investigation shall be made,

(a) where it appears to the Magistrate that the offence complained of is triable
exclusively by the Court of Sessions; or

(b) where the complaint has not been made by a Court, unless the
complainant and the witnesses present (if any) have been examined on oath
under section 200.

(2) In an inquiry under sub-section (1), the Magistrate may, if he thinks fit,
take evidence of witnesses on oath:

Provided that if it appears to the Magistrate that the offence complained of is
triable exclusively by the Court of Session, he shall call upon the complainant
to produce all his witnesses and examine them on oath.

(3) If an investigation under sub-section (1) is made by a person not being a
police officer, he shall have for that investigation all the powers conferred by
this Code on an officer in charge of a police station except the power to arrest
without warrant.

509
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Section 203- Dismissal of complaint. If, after considering the statements on
oath (if any) of the complainant and of the witnesses and the result of the
inquiry or investigation (if any) under section 202, the Magistrate is of
opinion that there is no sufficient ground for proceeding, he shall dismiss the
complaint, and in every such case he shall briefly record his reasons for so
doing.

Section 204- Issue of process. (1) If in the opinion of a Magistrate taking
cognizance of an offence there is sufficient ground for proceeding, and the
case appears to be

(a) a summons-case, he shall issue his summons for the attendance of the
accused, or (b) a warrant-case, he may issue a warrant, or, if he thinks fit, a
summons, for causing the accused to be brought or to appear at a certain time
before such Magistrate or (if he has no jurisdiction himself) some other
Magistrate having jurisdiction.

(2) No summons or warrant shall be issued against the accused under sub-
section (1) until a list of the prosecution witnesses has been filed.

(3) In a proceeding instituted upon a complaint made in writing, every
summons or warrant issued under sub-section (1) shall be accompanied by a
copy of such complaint.

(4) When by any law for the time being in force any process-fees or other fees
are payable, no process shall be issued until the fees are paid and, if such fees
are not paid within a reasonable time, the Magistrate may dismiss the
complaint.

(5) Nothing in this section shall be deemed to affect the provisions of section
87."

Section 145 of the Negotiable Instruments Act, 1881 reads as under:

"Section 145- Evidence on affidavit. (1) Notwithstanding anything contained
in the Code of Criminal Procedure, 1973 (2 of 1974), the evidence of the
complainant may be given by him on affidavit and may, subject to all just
exceptions be read in evidence in any enquiry, trial or other proceeding under
the said Code.

(2) The Court may, if it thinks fit, and shall, on the application of the
prosecution or the accused, summon and examine any person giving evidence
on affidavit as to the facts contained therein."

[7] In view of the contention of the parties as well as backdrop of the aforesaid
relevant provisions of law, this Court has to decide the following issues: -
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(1) Whether the amendment of Section 202 of the Code of Criminal Procedure,
1973 as enacted vide Section 19 of the Criminal Procedure (Amendment) Act, 2005 is
mandatory in nature while conducting an enquiry under Section 202 of the CrPC
before issuing process under Section 204 of the CrPC to an accused, who resides
beyond the territorial jurisdiction of the Court of the Trial Magistrate?

(i) Whether Section 202 of the CrPC is applicable in a case of the Court
complaint filed under Sections 138 read with Section 142 of the NI Act, 1881 even
supported by an affidavit by the Public Servant?

[8] It is admitted facts that the petitioner resides beyond the territorial jurisdiction
of the Court concerned. There is no dispute with regard to the address. Accordingly, it
would be necessary to assert whether the Learned Trial Magistrate should follow the
provisions of sub-section (1) of Section 202 of the CrPC and for that this Court relied a
judgment placed by the opposite parties passed in S. S. Binu v. State of West Bengal
and another,2018 CRILJ 3769] where the Division Bench observed in paragraph nos.
61 to 68 as under: -

"61. The term "inquiry" is defined under Sub-Section (g) of Section 2 Cr.P.C
which is quoted below: -

2.(g) "inquiry" means every inquiry other than trial, conducted under this
court by a Magistrate or court.”

62. The above provision purports that every inquiry other than a trial
conducted by the Magistrate or court is an inquiry under Section 200, Cr.P.C.
Examination of complaint only is necessary with the option of examining the
witness present, if any, under the inquiry under Section 202, Cr.P.C., the
witnesses are examined for the purpose of deciding whether or not there is
sufficient ground for proceeding against the accused.

63. In Chandra Deo Singh Vs. P. C. Bose, 1963 AIR(SC) 1430 a four
Judges Bench of the Hon'ble Supreme Court considered Section 202 of the
old Criminal Procedure and held as under: -

8. . . . the object of the provisions of Section 202 (corresponding to present
Section 202 of the Code), was to enable the Magistrate to form an opinion as
to whether process should be issued or not and to remove from his mind any
hesitation that he may have felt upon the mere perusal of the complaint and
the consideration of the complainant's evidence on oath.

64. The Hon'ble Supreme Court while considering the objects underlined the
provisions of Section 202 Cr.P.C. in Manharibhai Muljibhai Kakadia &
Anr., 2012 AIR(SCW) 5314, para 23) (supra) and made the following
observations: -
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"20. Section 202 of the Code has twin objects; one, to enable the Magistrate
to scrutinize carefully the allegations made in the complaint with a view to
prevent a person named therein as accused from being called upon to face an
unnecessary, frivolous or meritless complaint and the other, to find out
whether there is some material to support the allegations made in the
complaint. The Magistrate has a duty to elicit all facts having regard to the
interest of an absent accused person and also to bring to book a person or
persons against whom the allegations have been made. To find out the above,
the Magistrate himself may hold an inquiry under Section 202 of the Code or
direct an investigation to be made by a police officer. The dismissal of the
complaint under Section 203 is without doubt a pre-issuance of process stage.
The Code does not permit an accused person to intervene in the course of
inquiry by the Magistrate under Section 202. The legal position is no more res
integra in this regard. More than five decades back, this Court in Vadilal
Panchal v. Dattatraya Dulaji Ghadigaonker, 1960 AIR(SC) 1113) with
reference to Section 202 of the Criminal Procedure Code, 1898
(corresponding to Section 202 of the present Code) held that the inquiry
under Section 202 was for the purpose of ascertaining the truth or falsehood
of the complaint, i.e. for ascertaining whether there was evidence in support
of the complaint so as to justify the issuance of process and commencement
of proceedings against the person concerned.

65. The amended provision of sub-section (1) of Section 202 CrPC came up
for consideration of the Hon'ble Supreme Court in the matter of National
Bank of Oman (supra) and the following observation made in the above
decision is hereunder: -

9. The duty of a Magistrate receiving a complaint is set out in Section 202,
Cr.PC and there is an obligation on the Magistrate to find out if there is any
matter which calls for investigation by a criminal court. The scope of enquiry
under this section is restricted only to find out the truth or otherwise of the
allegations made in the complaint in order to determine whether process has
to be issued or not. Investigation under Section 202, CrPC is different from
the investigation contemplated in Section 156 as it is only for holding the
Magistrate to decide whether or not there is sufficient ground for him to
proceed further. The scope of enquiry under Section 202, CrPC is, therefore,
limited to the ascertainment of truth or falsehood of the allegations made in
the complaint:

(1) on the materials placed by the complainant before the court;

(i) for the limited purpose of finding out whether a prima facie case for issue
of process has been made out; and
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(iii) for deciding the question purely from the point of view of the
complainant without at all adverting to any defense that the accused may
have.

66. In Vijay Dhanuka (2014 AIR SCW 2095, paras 13 and 14) (supra), it has
been held that under Section 200, Cr. P.C, examination of complainant only is
necessary with the option of examining the witnesses present, if any, whereas
in enquiry under Section 202 Cr. P.C., the witnesses are examined for the
purpose of deciding whether or not there is sufficient ground for proceeding
against the accused. The relevant portion of the above decision is set out
below:

17. In view of our answer to the aforesaid question, the next question which
falls for our determination is whether the learned Magistrate before issuing
summons has held the inquiry as mandated under Section 202 of the Code.
The word "inquiry" has been defined under Section 2 (g) of the Code, the
same reads as follows: "2. xxx xxx xxx (g) "inquiry" means every inquiry,
other than a trial, conducted under this Code by a Magistrate or Court; xxx
xxx xxx". It is evident from the aforesaid provision, every inquiry other than
a trial conducted by the Magistrate or Court is an inquiry. No specific mode
or manner of inquiry is provided under Section 202 of the Code. In the
inquiry envisaged under Section 202 of the Code, the witnesses are examined
whereas under Section 200 of the Code, examination of the complainant only
IS necessary with the option of examining the witnesses present, if any.

18. This exercise by the Magistrate, for the purpose of deciding whether or
not there is sufficient ground for proceeding against the accused, is nothing
but an inquiry envisaged under Section 202 of the Code. In the present case,
as we have stated earlier, the Magistrate has examined the complainant on
solemn affirmation and the two witnesses and only thereafter he had directed
for issuance of process. In view of what we have observed above, we do not
find any error in the order impugned. In the result, we do not find any merit in
the appeals and the same are dismissed accordingly.

67. In Vijay Dhanuka, 2014 AIR(SCW) 2095) (supra) the aforesaid principle
has been repeated and reiterated in the observation that under Section 200,
Cr.P.C. the examining of complainant only is necessary with the option of
examining the witnesses present, if any. Though no specific mode or manner
of enquiry is provided under Section 202 Cr.P.C., in an enquiry under Section
202, Cr. P.C., the witnesses are examined for the purpose of deciding whether
or not there is sufficient ground of proceeding against the accused. The
relevant portion of the above decision is quoted below:
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14. In view of our answer to the aforesaid question, the next question which
falls for our determination is whether the learned Magistrate before issuing
summons has held the inquiry as mandated under Section 202 of the Code.
The word "inquiry" has been defined under Section 2 (g) of the Code, the
same reads as follows:

2. (g) 'inquiry' means every inquiry, other than a trial, conducted under this
Code by a Magistrate or court,

It is evident from the aforesaid provision, every inquiry other than a trial
conducted by the Magistrate or the court is an inquiry. No specific mode or
manner of inquiry is provided under Section 202 of the Code. In the inquiry
envisaged under Section 202 of the Code, the witnesses are examined
whereas under Section 200 of the Code, examination of the complainant only
IS necessary with the option of examining the witnesses present, if any. This
exercise by the Magistrate, for the purpose of deciding whether or not there is
sufficient ground for proceeding against the accused, is nothing but an inquiry
envisaged under Section 202 of the Code.

15. In the present case, as we have stated earlier, the Magistrate has examined
the complainant on solemn affirmation and the two witnesses and only
thereafter he had directed for issuance of process.

68. Therefore, keeping in mind the object sought to be achieved by way of
amendment of sub-section (1) of Section 202, Cr.P.C., the nature of enquiry
as indicated in Section 19 of the Criminal Procedure (Amendment) Act, 2005,
the Magistrate concerned is to ward of false complaints against such persons
who reside at far of places with a view to save them for unnecessary
harassment and the Learned Magistrate concerned is under obligation to find
out if there is any matter which calls for investigation by Criminal Court in
the light of the settled principles of law holding an enquiry by way of
examining the witnesses produced by the complainant or direct an
investigation made by a police officer as discussed hereinabove."

The Hon'ble Division Bench of this court finally came to conclusion and
answered in following manner in paragraph 100 of the aforesaid judgement as
under:

l.
1
I
v

V. In cases falling under Section 138 read with section 141 of the N.l.Act, the
Magistrate is not mandatorily required to comply with the provisions of
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Section 202 (1) before issuing summons to an accused residing outside the
territorial jurisdiction of the Learned Magistrate concerned."

[9] Most of the judgments relied on behalf of the petitioner were meticulously
considered by the Hon'ble Supreme Court in the case of Sunil Todi and Ors. Vs. State
of Gujarat & Anr.,2022 AIR(SC) 47] wherein the Hon'ble Supreme Court while
deciding the Issue No. 2 i.e. whether the Magistrate, in view of the Section 202, ought
to have postponed the issuance of process in a complaint case filed under Section 138
of the NI Act, 1881 had held thoroughly in paragraphs 31 to 40 as under:

"31. The second submission which has been urged on behalf of the appellants
turns upon Section 202 CrPC, which is extracted:

"202. Postponement of issue of process. (1) Any Magistrate, on receipt of a
complaint of an offence of which he is authorised to take cognizance or which
has been made over to him under section 192, may, if he thinks fit, [and shall,
in a case where the accused is residing at a place beyond the area in which he
exercises his jurisdiction,] postpone the issue of process against the accused,
and either inquire into the case himself or direct an investigation to be made
by a police officer or by such other person as he thinks fit, for the purpose of
deciding whether or not there is sufficient ground for proceeding:

Provided that no such direction for investigation shall be made, (a) where it
appears to the Magistrate that the offence complained of is triable exclusively
by the Court of Session; or

(b) where the complaint has not been made by a Court, unless the
complainant and the witnesses present (if any) have been examined on oath
under section 200.

(2) In an inquiry under sub-section (1), the Magistrate may, if he thinks fit,
take evidence of witnesses on oath: Provided that if it appears to the
Magistrate that the offence complained of is triable exclusively by the Court
of Session, he shall call upon the complainant to produce all his witnesses and
examine them on oath.

(3) If an investigation under sub-section (1) is made by a person not being a
police officer, he shall have for that investigation all the powers conferred by
this Code on an officer in charge of a police station except the power to arrest
without warrant."

32. Under Sub-Section (1) of Section 202, a Magistrate upon the receipt of a
complaint of an offence of which he/she is authorized to take cognizance is
empowered to postpone the issuance of process against the accused and either
(1) enquire into the case; or (ii) direct an investigation to be made by a police
officer or by such other person as he thinks fit. The purpose of postponing the
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issuance of process for the purposes of an enquiry or an investigation is to
determine whether or not there is sufficient ground for proceeding. However,
it is mandatory for the Magistrate to do so in a case where the accused is
residing at a place beyond the area in which the Magistrate exercises
jurisdiction. The accused persons in the present case reside at Aurangabad
while the complaint under Section 138 was filed before the Magistrate in
Mundra. The argument of the appellants is that in these circumstances, the
Magistrate was duty bound to postpone the issuance of process and to either
enquire into the case himself or to direct an investigation either by a police
officer or by some other person. Section 203 stipulates that if the Magistrate
is of the opinion on considering the statement on oath, if any, of the
complainant and of the witnesses, and the result of the enquiry or
investigation if any under Section 202 that there is no sufficient ground for
proceeding, he shall dismiss the complaint recording briefly his reasons for
doing so. The requirement of recording reasons which is specifically
incorporated in Section 203 does not find place in Section 202. Section 204
which deals with the issuance of process stipulates that if in the opinion of the
Magistrate taking cognizance of an offence, there is sufficient ground for
proceeding, he may issue (a) in a summons case, a summons for attendance of
the accused; (b) in a warrant case, a warrant or if he thinks fit a summons for
the appearance of the accused. These proceedings have been interpreted in
several judgments of this Court. For the purpose of the present case, some of
them form the subject matter of the submissions by the appellants and the
second respondent.

33. The provisions of Section 202 which mandate the Magistrate, in a case
where the accused is residing at a place beyond the area of its jurisdiction, to
postpone the issuance of process so as to enquire into the case himself or
direct an investigation by police officer or by another person were introduced
by Act 25 of 2005 with effect from 23 June 2006. The rationale for the
amendment is based on the recognition by Parliament that false complaints
are filed against persons residing at far off places as an instrument of
harassment. In Vijay Dhanuka v. Najima Mamtaj, 2014 14 SCC 638: 2014
AIR SCW 2095], this Court dwelt on the purpose of the amendment to
Section 202, observing:

"11. Section 202 of the Code, inter alia, contemplates postponement of the
issue of the process 'in a case where the accused is residing at a place beyond
the area in which he exercises his jurisdiction' and thereafter to either inquire
into the case by himself or direct an investigation to be made by a police
officer or by such other person as he thinks fit. In the face of it, what needs
our determination is as to whether in a case where the accused is residing at a
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place beyond the area in which the Magistrate exercises his jurisdiction,
inquiry is mandatory or not.

12. The words 'and shall, in a case where the accused is residing at a place
beyond the area in which he exercises his jurisdiction' were inserted by
Section 19 of the Code of Criminal Procedure (Amendment) Act (Central Act
25 of 2005) w.e.f. 23-6-2006. The aforesaid amendment, in the opinion of the
legislature, was essential as false complaints are filed against persons residing
at far-off places in order to harass them. The note for the amendment reads as
follows: 'False complaints are filed against persons residing at far-off places
simply to harass them. In order to see that innocent persons are not harassed
by unscrupulous persons, this clause seeks to amend sub-section (1) of
Section 202 to make it obligatory upon the Magistrate that before summoning
the accused residing beyond his jurisdiction, he shall enquire into the case
himself or direct investigation to be made by a police officer or by such other
person as he thinks fit, for finding out whether or not there was sufficient
ground for proceeding against the accused.’ The use of the expression "shall"
prima facie makes the inquiry or the investigation, as the case may be, by the
Magistrate mandatory. The word "shall" is ordinarily mandatory but
sometimes, taking into account the context or the intention, it can be held to
be directory. The use of the word "shall" in all circumstances is not decisive.
Bearing in mind the aforesaid principle, when we look to the intention of the
legislature, we find that it is aimed to prevent innocent persons from
harassment by unscrupulous persons from false complaints. Hence, in our
opinion, the use of the expression "shall" and the background and the purpose
for which the amendment has been brought, we have no doubt in our mind
that inquiry or the investigation, as the case may be, is mandatory before
summons are issued against the accused living beyond the territorial
jurisdiction of the Magistrate."

34. This Court has held that the Magistrate is duty bound to apply his mind to
the allegations in the complaint together with the statements which are
recorded in the enquiry while determining whether there is a prima facie
sufficient ground for proceeding. In Mehmood Ul Rehman v. Khazir
Mohammad Tunda, 2015 12 SCC 420: (AIR 2015 SC 2195)], this Court
followed the dictum in Pepsi Foods Ltd. v. Special Judicial Magistrate,
1998 5 SCC 749: (AIR 1998 SC 128)] and observed that setting the criminal
law in motion against a person is a serious matter. Hence, there must be an
application of mind by the Magistrate to whether the allegations in the
complaint together with the statements recorded or the enquiry conducted
constitute a violation of law. The Court observed:
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"20. The extensive reference to the case law would clearly show that
cognizance of an offence on complaint is taken for the purpose of issuing
process to the accused. Since it is a process of taking judicial notice of certain
facts which constitute an offence, there has to be application of mind as to
whether the allegations in the complaint, when considered along with the
statements recorded or the inquiry conducted thereon, would constitute
violation of law so as to call a person to appear before the criminal court. It is
not a mechanical process or matter of course. As held by this Court in Pepsi
Foods Ltd. v. Judicial Magistrate [Pepsi Foods Ltd. v. Judicial Magistrate,
1998 5 SCC 749: 1998 SCC (Cri) 1400] to set in motion the process of
criminal law against a person is a serious matter."

*k*k

"22. The steps taken by the Magistrate under Section 190(1)(a) CrPC
followed by Section 204 CrPC should reflect that the Magistrate has applied
his mind to the facts and the statements and he is satisfied that there is ground
for proceeding further in the matter by asking the person against whom the
violation of law is alleged, to appear before the court. The satisfaction on the
ground for proceeding would mean that the facts alleged in the complaint
would constitute an offence, and when considered along with the statements
recorded, would, prima facie, make the accused answerable before the court.
No doubt, no formal order or a speaking order is required to be passed at that
stage. The Code of Criminal Procedure requires speaking order to be passed
under Section 203 CrPC when the complaint is dismissed and that too the
reasons need to be stated only briefly. In other words, the Magistrate is not to
act as a post office in taking cognizance of each and every complaint filed
before him and issue process as a matter of course. There must be sufficient
indication in the order passed by the Magistrate that he is satisfied that the
allegations in the complaint constitute an offence and when considered along
with the statements recorded and the result of inquiry or report of
investigation under Section 202 CrPC, if any, the accused is answerable
before the criminal court, there is ground for proceeding against the accused
under Section 204 CrPC, by issuing process for appearance. The application
of mind is best demonstrated by disclosure of mind on the satisfaction. If
there is no such indication in a case where the Magistrate proceeds under
Sections 190/204 CrPC, the High Court under Section 482 CrPC is bound to
invoke its inherent power in order to prevent abuse of the power of the
criminal court. To be called to appear before the criminal court as an accused
is serious matter affecting one's dignity, self-respect and image in society.
Hence, the process of criminal court shall not be made a weapon of
harassment."
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These decisions were cited with approval in Abhijit Pawar v. Hemant
Madhukar Nimbalkar, 2017 3 SCC 528: AIR 2017 SC 299. After referring to the
purpose underlying the amendment of Section 202, the Court observed:

"25. the amended provision casts an obligation on the Magistrate to apply his
mind carefully and satisfy himself that the allegations in the complaint, when
considered along with the statements recorded or the enquiry conducted
thereon, would prima facie constitute the offence for which the complaint is
filed. This requirement is emphasised by this Court in a recent judgment
Mehmood Ul Rehman v. Khazir Mohammad Tunda [Mehmood Ul Rehman
v. Khazir Mohammad Tunda, 2015 12 SCC 420: AIR 2015 SC 2195:
(2016) 1 SCC (Cri) 1241 "

35. While noting that the requirement of conducting an enquiry or directing
an investigation before issuing process is not an empty formality, the Court
relied on the decision in Vijay Dhanuka which had held that the exercise by
the Magistrate for the purpose of deciding whether or not there is sufficient
ground for proceeding against the accused is nothing but an enquiry
envisaged under Section 202 of the Code.

36. In Birla Corporation Ltd. v. Adventz Investments and Holdings, 2019
16 SCC 610: AIR 2019 SC 2390], the earlier decisions which have been
referred to above were cited in the course of the judgment. The Court noted:

"26. The scope of enquiry under this section is extremely restricted only to
finding out the truth or otherwise of the allegations made in the complaint in
order to determine whether process should be issued or not under Section 204
CrPC or whether the complaint should be dismissed by resorting to Section
203 CrPC on the footing that there is no sufficient ground for proceeding on
the basis of the statements of the complainant and of his witnesses, if any. At
the stage of enquiry under Section 202 CrPC, the Magistrate is only
concerned with the allegations made in the complaint or the evidence in
support of the averments in the complaint to satisfy himself that there is
sufficient ground for proceeding against the accused."

Hence, the Court held:

"33. The order of the Magistrate summoning the accused must reflect that he
has applied his mind to the facts of the case and the law applicable thereto.
The application of mind has to be indicated by disclosure of mind on the
satisfaction. Considering the duties on the part of the Magistrate for issuance
of summons to the accused in a complaint case and that there must be
sufficient indication as to the application of mind and observing that the
Magistrate is not to act as a post office in taking cognizance of the complaint,
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in Mehmood Ul Rehman [Mehmood Ul Rehman v. Khazir Mohammad
Tunda, 2015 12 SCC 420: (2016) 1 SCC (Cri) 124] "

The above principles have been reiterated in the judgment in Krishna Lal
Chawla v. State of U.P, 2021 5 SCC 435: AIR 2021 SC 1381].

37. In this backdrop, it becomes necessary now to advert to an order dated 16
April 2021 of a Constitution Bench in Re: Expeditious Trial of Cases under
Section 138 of N.I. Act 1881 [Suo Motu Writ Petition (Cri) No. 2 of 2020,
decided on 16 April 2021 (Reported in AIR 2021 SC 1957]. The Constitution
Bench notes "the gargantuan pendency of complaints filed under Section 138"
and the fact that the "situation has not improved as courts continue to struggle
with the humongous pendency”. The court noted that there were seven major
issues which arose from the responses filed by the State Governments and the
Union Territories including in relation to the applicability of Section 202 of
the CrPC. Section 143 of the NI Act provides that Sections 262 to 265 of the
CrPC (forming a part of Chapter XXI dealing with summary trials) shall
apply to all trials for offences punishable under Section 138 of the NI Act. On
the scope of the inquiry under Section 202 CrPC in cases under Section 138
of the NI Act, there was a divergence of view between the High Courts. Some
High Courts had held that it was mandatory for the Magistrate to conduct an
inquiry under Section 202 CrPC before issuing process in complaints filed
under Section 138, while there were contrary views in the other High Courts.
In that context, the Court observed:

"10. Section 202 of the Code confers jurisdiction on the Magistrate to conduct
an inquiry for the purpose of deciding whether sufficient grounds justifying
the issue of process are made out. The amendment to Section 202 of the Code
with effect from 23.06.2006, vide Act 25 of 2005, made it mandatory for the
Magistrate to conduct an inquiry before issue of process, in a case where the
accused resides beyond the area of jurisdiction of the court. (See: Vijay
Dhanuka & Ors. v. Najima Mamtaj & Ors. 1, Abhijit Pawar v. Hemant
Madhukar Nimbalkar and Anr. and Birla Corporation Limited v. Adventz
Investments and Holdings Limited & Ors.). There has been a divergence of
opinion amongst the High Court's relating to the applicability of Section 202
in respect of complaints filed under Section 138 of the Act. Certain cases
under Section 138 have been decided by the High Court's upholding the view
that it is mandatory for the Magistrate to conduct an inquiry, as provided in
Section 202 of the Code, before issuance of process in complaints filed under
Section 138. Contrary views have been expressed in some other cases. It has
been held that merely because the accused is residing outside the jurisdiction
of the court, it is not necessary for the Magistrate to postpone the issuance of
process in each and every case. Further, it has also been held that not
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conducting inquiry under Section 202 of the Code would not vitiate the
issuance of process, if requisite satisfaction can be obtained from materials
available on record.

11. The learned Amici Curiae referred to a judgment of this Court in K.S.
Joseph v. Philips Carbon Black Ltd & Anr., 2016 AIR(SC) 2149). where
there was a discussion about the requirement of inquiry under Section 202 of
the Code in relation to complaints filed under Section 138 but the question of
law was left open. In view of the judgments of this Court in Vijay Dhanuka
(supra), Abhijit Pawar (supra) and Birla Corporation (supra), the inquiry to be
held by the Magistrate before issuance of summons to the accused residing
outside the jurisdiction of the court cannot be dispensed with. The learned
Amici Curiae recommended that the Magistrate should come to a conclusion
after holding an inquiry that there are sufficient grounds to proceed against
the accused. We are in agreement with the learned Amici."

38. Section 145 of the NI Act provides that evidence of the complainant may
be given by him on affidavit, which shall be read in evidence in an inquiry,
trial or other proceeding notwithstanding anything contained in the CrPC. The
Constitution Bench held that Section 145 has been inserted in the Act, with
effect from 2003 with the laudable object of speeding up trials in complaints
filed under Section 138. Hence, the Court noted that if the evidence of the
complainant may be given by him on affidavit, there is no reason for insisting
on the evidence of the witnesses to be taken on oath. Consequently, it was
held that Section 202(2) CrPC is inapplicable to complaints under Section
138 in respect of the examination of witnesses on oath. The Court held that
the evidence of witnesses on behalf of the complainant shall be permitted on
affidavit. If the Magistrate holds an inquiry himself, it is not compulsory that
he should examine witnesses and in suitable cases the Magistrate can examine
documents to be satisfied that there are sufficient grounds for proceeding
under Section 202.

39. In the present case, the Magistrate has adverted to:
(1) The complaint;

(i) The affidavit filed by the complainant;

(iii) The evidence as per evidence list and; and

(iv) The submissions of the complainant.

40. The order passed by the Magistrate cannot be held to be invalid as
betraying a non-application of mind. In Dy. Chief Controller of Imports &
Exports v. Roshanlal Agarwal, 2003 4 SCC 139: AIR 2003 SC 1900], this
Court has held that in determining the question as to whether process is to be
issued, the Magistrate has to be satisfied whether there is sufficient ground for
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proceeding and not whether there is sufficient ground for conviction. Whether
the evidence is adequate for supporting the conviction can only be determined
at the trial.

[See also in this context the decision in Bhushan Kumar v. State (NCT of
Delhi), 2012 5 SCC 424: AIR 2012 SC 1747]."

[10] Over all consideration of the arguments made by the parties and judgments
referred above by the parties and upon perusal of all orders passed by the Learned
Metropolitan Magistrate, this Court finds that the Learned Chief Metropolitan
Magistrate has carefully perused the complaint supported by an affidavit and
documents, taken cognizance and further transferred the case to Learned Metropolitan
Magistrate, 16th Court for enquiry and disposal under Section 192 (1) CrPC.

[11] On 13.03.2006, the complainant was examined by the Learned Metropolitan
Magistrate under Section 200 of the CrPC and adverted to:

(a) The complaint;

(b) The affidavit filed by the complainant;

(c) The original documents in support of the complaint;

(d) The submissions of the Ld. advocate for the complainant.

And finally satisfied that there are sufficient grounds for proceeding against the
accused person under Section 138 read with Section 142 of the N.l. Act, 1881 and
issued summon to the accused person. Moreover, accused person appeared through his
learned Advocates. On 12.09.2019, a plea under Section 251 of the Code of Criminal
Procedure was taken and the matter was fixed for evidence. The complainant was
examined on 04.12.2019 and 20.01.2021 and the matter was fixed for cross-
examination. Thereafter, at the stage of cross-examination, the accused person filed
petition after more than a year on 05.04.2022 for examination under Section 202 of the
CrPC. In addition, it is admitted fact that the complaint has been filed by a Public
Servant of West Bengal Essential Commodities Supply Corporation Ltd., a
Government of West Bengal Undertaking Company. The complainant was acting or
purporting to act in discharge of his official duties. Therefore, the Impugned Order
dated 20.05.2022 passed by the Learned Metropolitan Magistrate cannot be held to be
invalid or incorrect. This Court does not find any infirmity far less any jurisdictional
error in the Order impugned. The judgment delivered in the cases of S.S. Binu V.
State of West Bengal and another, 2018 CrlJ 3769 and Sunil Todi and Ors. Vs. State
of Gujarat & Anr.,2022 AIR(SC) 47 are squarely applicable in the present facts and
circumstances of the instant case. Hence, this Court endorsed the concurrent findings
of both the Learned Trial Court and Learned Sessions Judge.

[12] Accordingly, C.R.R. 3849 of 2022 is, thus, dismissed. Connected
applications, if any, are also, thus, disposed of.
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[13] Case Diary, if any, is to be returned to the learned Counsel for the State.
[14] Interim order, if any, stands vacated.

[15] Let a copy of this judgment be sent to the learned Court below for
information.

[16] Parties will act on the server copies of this judgment uploaded on the official
website of this Court.

[17] Urgent photostat certified copy of this judgment, if applied for, is to be given
as expeditiously to the parties on compliance of all legal formalities
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Jamisetti Venkata Subrahmanyam
Versus
State of Andhra Pradesh and Others

DEPOSIT OF COMPENSATION

Code of Criminal Procedure, 1973 Sec. 482, Sec. 389 - Negotiable Instruments Act,
1881 Sec. 148, Sec. 138 - Bharatiya Nagarik Suraksha Sanhita, 2023 Sec. 430 -
Deposit of Compensation - Petitioner sought to quash the appellate court's order
directing him to deposit 20% of the compensation amount in an appeal against
conviction under Section 138 of the Negotiable Instruments Act - Petitioner argued
that the order was unjust - Court referred to Section 148 of the Act, which grants
discretion to the appellate court to impose such a condition, except in exceptional
cases - Held that appellate courts must record reasons if they decide not to impose the
deposit condition - Petition allowed, and the case remanded for reconsideration. -
Petition Allowed

Law Point: In appeals against convictions under Section 138 of the Negotiable
Instruments Act, appellate courts are generally justified in requiring a deposit of
20% of the compensation amount unless exceptional circumstances are
demonstrated, in which case reasons for deviation must be recorded.

gloseldl s3lA Alddl, 1973 scH 482, scH 389 - ANNRAUA BorgHo2
Ase, 1881 A. 148, sAH 138 - ARl aldIRs Yrel Alddl, 2023 sAH 430
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Acts Referred:

Code of Criminal Procedure, 1973 Sec. 482, Sec. 389
Negotiable Instruments Act, 1881 Sec. 148, Sec. 138
Bharatiya Nagarik Suraksha Sanhita, 2023 Sec. 430

Counsel:
Manda Venkateswara Rao
JUDGEMENT

B V L N Chakravarthi, J.- [1] This Criminal Petition is filed by the
petitioner/Appellant, under Section 482 of Code of Criminal Procedure, 1973, seeking
to quash the order dated 10.07.2024 passed in Crl.M.P.N0.451 of 2024 in
Crl.A.N0.135 of 2024, on the file of IV Addl.Sessions Judge, Tanuku, West Godavari
District.

[2] Heard learned counsel for the petitioner and learned Assistant Public
Prosecutor representing the State.

[3] Learned counsel for the petitioner would submit that learned Sessions Judge in
the appeal against the conviction for the offence punishable under Section 138 of
Negotiable Instruments Act passed the impugned order dated 10.07.2024 in
Crl.M.P.No.451 of 2024 under Section 389(1) Cr.P.C., directed the petitioner to
deposit 20% of the compensation amount ordered by the learned Trial Judge within a
period of six (60) days from the date of the order, while suspending the sentence of
imprisonment awarded by the learned Magistrate. He would submit that the order of
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the learned Sessions Judge is not in accordance with Jamboo Bhandari v. MP State
Industrial Development Corporation Ltd's case.

[4] The learned Assistant Public Prosecutor takes notice for the State and would
submit that the Appellate Court has power to order the appellant to deposit such sum,
which shall be a minimum of 20% of the fine or compensation amount awarded by the
trial Court in an appeal against the conviction U/s.138 of Negotiable Instruments Act.

[5] Section 148 of Negotiable Instruments Act is as under:
S. 148

Power of Appellate Court to order payment pending appeal against
conviction

1. Notwithstanding anything contained in the Code of Criminal Procedure, 1973,
in an appeal by the drawer against conviction under section 138, the Appellate Court
may order the appellant to depositl such sum which shall be a minimum of twenty
percent of the fine or compensation awarded by the trial Court:

Provided that the amount payable under this sub-section shall be in addition to
any interim compensation paid by the appellant under section 143A.

2. The amount referred to in sub-section (1) shall be deposited within sixty days
from the date of the order, or within such further period not exceeding thirty days as
may be directed by the Court on sufficient cause being shown by the appellant.

3. The Appellate Court may direct the release of the amount deposited by the
appellant to the complainant at any time during the pendency of the appeal:

Provided that if the appellant is acquitted, the Court shall direct the complainant to
repay to the appellant the amount so released, with interest at the bank rate as
published by the Reserve Bank of India, prevalent at the beginning of the relevant
financial year, within sixty days from the date of the order, or within such further
period not exceeding thirty days as may be directed by the Court on sufficient cause
being shown by the complainant.

[6] The Hon'ble Supreme Court in the case of Surinder Singh Deswal @ Colonel
S.S.Deswal and others, 2019 11 SCC 341, on section 148 of Negotiable Instruments
Act held as under:

"Now so far as the submission on behalf of the appellants that even
considering the language used in Section 148 of the NI Act as amended, the
appellate court "may" order the appellant to deposit such sum which shall be
a minimum of 20% of the fine or compensation awarded by the trial court and
the word used is not "shall" and therefore the discretion is vested with the first
appellate court has construed it as mandatory, which according to the learned
Senior Advocate for the appellants would be contrary to the provisions of
Section 148 of the NI Act as amended is concerned, considering the amended
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Section 148 of the NI Act as a whole to be read with the Statement of Objects
and Reasons of the amending Section 148 of the NI Act, the word used is
"may", it is generally to be construed as a "rule™ or "shall" and not to direct to
deposit by the appellate court is an exception for which special reasons are to
be assigned.

Therefore amended Section 148 of the NI Act confers power upon the
appellate court to pass an order pending appeal to direct the appellant-accused
to deposit the sum which shall not be less than 20% of the fine or
compensation either on an application filed by the original complainant or
even on the application file by the appellant-accused under Section 389
Cr.P.C. to suspend the sentence. The aforesaid is required to be construed
considering the fact that as per the amended Section 148 of the NI Act, a
minimum of 20% of the fine or compensation awarded by the trial court is
directed to be deposited and that such amount is to be deposited within a
period of 60 days from the date of the order, or within such further period not
exceeding 30 days as may be directed by the appellate court for sufficient
cause shown by the appellant.

Therefore, if amended Section 148 of the NI Act is purposively interpreted in
Section 148 of the NI Act, but also Section 138 of the NI Act. The Negotiable
Instruments Act has been amended from time to time so as to provide, inter
alia, speedy disposal of cases relating to the offence of the dishonour of
cheques. So as to see that due to delay tactics by the unscrupulous drawers of
the dishonoured cheques due to easy filing of the appeals and obtaining stay
in the proceedings, an injustice was caused to the payee of a dishonoured
cheque, who has to spend considerable time and resources in the court
proceedings to realise the value of the cheque and having observed that such
delay has compromised the sanctity of the cheque transactions. Parliament
has thought it fit to amend Section 148 of the NI Act. Therefore, such a
purposive interpretation would be in furtherance of the Objects and Reasons
of the amendment in Section 148 of the NI Act and also Section 138 of the NI
Act."

[7] The Hon'ble Supreme Court in Jamboo Bhandari Vs. M.P.State Industrial
Development Corporation Limited and Others,2023 LiveLaw(SC) 776 , referring
above para in the case of Surinder Singh Deswal @ Colonel S.S.Deswal and
others, held in paras 6 to 9 as under:

"6. What is held by this Court is that a purposive interpretation should be
made of Section 148 of the N.I. Act. Hence, normally, Appellate Court will
be justified in imposing the condition of deposit as provided in Section 148.
However, in a case where the Appellate Court is satisfied that the condition of
deposit of 20% will be unjust or imposing such a condition will amount to
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deprivation of the right of appeal of the appellant, exception can be made for
the reasons specifically recorded.

7. Therefore, when Appellate Court considers the prayer under Section 389 of
the Cr.P.C. of an accused who has been convicted for offence under Section
138 of the N.I. Act, it is always open for the Appellate Court to consider
whether it is an exceptional case which warrants grant of suspension of
sentence without imposing the condition of deposit of 20% of the
fine/compensation amount. As stated earlier, if the Appellate Court comes to
the conclusion that it is an exceptional case, the reasons for coming to the said
conclusion must be recorded.

8. The submission of the learned counsel appearing for the original
complainant is that neither before the Sessions Court nor before the High
Court, there was a plea made by the appellants that an exception may be made
in these cases and the requirement of deposit or minimum 20% of the amount
be dispensed with. He submits that if such a prayer was not made by the
appellants, there were no reasons for the Courts to consider the said plea.

9. We disagree with the above submission. When an accused applies under
Section 389 of the Cr.P.C. for suspension of sentence, he normally applies for
grant of relief of suspension of sentence without any condition. Therefore,
when a blanket order is sought by the appellants, the Court has to consider
whether the case falls in exception or not."

[8] Therefore, in the light of above judgments of the Hon'ble Supreme Court,
normally, the Appellate Court will be justified in imposing condition of deposit as
provided in section 148 of N.I.A.ct. However, in a case, whether the Appellate Court is
satisfied with the condition of deposit of 20% will be unjust, exception can be made
for the reason specifically recorded. Hence, when the Appellate Court considers an
application filed U/s.389(1) Cr.P.C. corresponding to Section 430 of BNSS by the
drawer of the cheque (accused), who was convicted for the offence U/s.138 of
Negotiable Instruments Act, the Appellant Court has to consider whether it is
exceptional case which warrants grant of suspension of sentence without imposing
condition of deposit of 20% of fine/compensation amount. If the Appellate Court
comes to said conclusion that it is an exceptional case, reasons for coming to such
conclusion must be recorded.

[9] In the case on hand, the impugned order of the learned Appellate Court does
not disclose anything that the learned Appellate Court considered whether the cases in
the exception or not? i.e., whether it warrants grant of suspension of sentence without
imposing the condition of deposit of 20% of the fine/compensation amount?

[10] In those circumstances, the impugned order of the learned Appellate Court is
set side and restored the application filed by the appellant U/s.389(1) Cr.P.C.,
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corresponding to section 430 of BNSS before the Appellate Court. The
petitioner/accused shall appear before the learned Appellate Court in 10 (ten) days
from the date of receipt of copy of this order. On such appearance, the learned
Appellate Court shall consider the application afresh and dispose of the same as
expeditiously as possible, preferably within seven (07) days. Till then, the sentence
imposed by the learned trial Court stands suspended. If the petitioner/accused fails to
appear before the learned Appellate Court as directed above, the Criminal Petition
stands dismissed without recourse to the Court.

[11] Accordingly, the Criminal Petition is disposed of at the stage of admission.
As a sequel, miscellaneous applications pending, if any, shall stand closed
2024(2)GDCJ528
IN THE HIGH COURT OF KERALA AT ERNAKULAM
[Before M B Snehalatha]
Criminal Revision Petition No 1149 of 2018 dated 13/09/2024
Salim A
Versus
State of Kerala; S Purushothaman Nair

STOP PAYMENT CHEQUE

Code of Criminal Procedure, 1973 Sec. 357 - Negotiable Instruments Act, 1881 Sec.
118, Sec. 139, Sec. 138, Sec. 142 - Stop Payment Cheque - Petitioner challenged
conviction under Section 138 of the Negotiable Instruments Act, arguing that the
cheque in question was misused after he had issued stop payment instructions to the
bank - Complainant claimed that the cheque was issued in discharge of a debt of Rs.3
lakhs - Court observed that stop payment instructions by the drawer would not negate
liability under Section 138 unless the accused proves that there was no existing debt or
sufficient funds were available at the time - Conviction upheld - Petition Dismissed

Law Point: Stop payment instructions do not exempt a drawer from liability
under Section 138 of the Negotiable Instruments Act unless it is proven that there
was no debt or sufficient funds existed to cover the cheque at the time of
presentation.
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Acts Referred:
Code of Criminal Procedure, 1973 Sec. 357
Negotiable Instruments Act, 1881 Sec. 118, Sec. 139, Sec. 138, Sec. 142

Counsel:
Poovappally M Ramachandran Nair, K Rajesh Kannan, A S Shammy Raj, Maya M N
JUDGEMENT

M.B. Snehalatha, J.- [1] Revision Petitioner is the accused in C.C.N0.346/2014
on the file of Judicial First Class Magistrate Court-IV (Mobile Court),
Thiruvananthapuram. He assails the judgment in Crl.A No0.219/2016 of Additional
Sessions Court-11, Thiruvananthapuram which confirmed the conviction and sentence
against him in C.C No0.346/2014 for the offence punishable under Section 138 of
Negotiable Instrument Act, 1881 (hereinafter referred to as ‘NI Act’).

[2] The parties shall be referred to as complainant and accused.

[3] The case of the complainant in brief is that Ext.P1 cheque issued by the
accused in discharge of the liability of the accused to pay an amount of Rs.3 lakhs was
bounced stating the reason "payment stopped by the drawer”. In spite of receipt of
Ext.P4 lawyer notice, accused neither sent any reply nor paid the amount covered by
Ext.P1 cheque. Accused thereby committed the offence punishable under Section 138
of N.I Act.

[4] Accused pleaded not guilty to the accusation and denied issuance of Ext.P1
cheque in discharge of any debt or liability. His defence was that complainant, who
was an employee in his shop, misused one of the signed blank cheques entrusted in
connection with his business.
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[5] Before the trial court, PWs 1 to 3 were examined on the side of the
complainant and Exts.P1 to P15 were marked. Accused got himself examined as DW1.
DW?2 was examined on his side. Exts.D1 to D6 were also marked.

[6] After trial, the learned Magistrate found the accused guilty under Section 138
N.I Act and he was convicted and sentenced to undergo imprisonment till rising of the
court and to pay a compensation of Rs.3 lakhs to the complainant under Section 357(3)
Cr.P.C with a stipulation that in default of payment of compensation, accused shall
undergo simple imprisonment for three months. The appeal preferred by the accused as
Crl.A.N0.219/2016 was dismissed by the Sessions Court by confirming the conviction
and sentence.

[7] Admittedly, Ext.P1 is a cheque issued from the account maintained by the
accused with the Corporation Bank, Vellayambalam Branch, Thiruvananthapuram.
The accused would also admit his signature in Ext.P1 cheque. Exts.P2 is the memo
issued from the Bank. Ext.P2 would show that Ext.P1 cheque was dishonoured for the
reason "payment stopped by the drawer". Ext.P4 would reveal that upon receipt of
Ext.P2 memo from the Bank, the complainant caused to issue lawyer notice to the
accused intimating the factum of dishonour of Ext.P1 cheque and demanding the
amount covered by Ext.P1 cheque.

[8] The version of the complainant who was examined as PW1 is that on
26.01.2013, accused borrowed Rs.3 lakhs from him to meet the marriage expenses of
the daughter of accused and in discharge of the said debt, accused issued a cheque
dated 28.01.2013 drawn on Vijaya Bank. Though he presented the said cheque for
collection, it was bounced due to 'insufficient funds' in the account of the accused.
Ext.P3 is the memo received from the bank. His further version is that when he
intimated the factum of dishonour of the said cheque, the accused issued another
cheque namely Ext.P1 cheque dated 15.2.2013 drawn on Corporation Bank,
Vellayambalam Branch, Thiruvananthapuram. According to PW1, though he presented
Ext.P1 cheque for collection, it was also returned dishonoured stating the reason
"Payment Stopped by the Drawer". Ext.P2 is the memo received from the Bank.

[9] Per contra, the defence canvassed by the accused is that complainant was an
employee in '‘Bismillah Cold Storage' run by him; that he had entrusted signed blank
cheques with the complainant and one such blank signed cheque was misused by the
complainant. His case is that there was a property transaction between himself and the
complainant whereby, he purchased the property of the complainant for a sale
consideration of Rs.20 lakhs. Subsequent to the execution of the said sale deed,
complainant demanded an additional sale consideration of Rs.3 lakhs by saying that
the property would fetch more price. When the accused refused to oblige to the said
demand for additional sum, complainant misused one of the blank signed cheques
entrusted with him in connection with the business purpose.
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[10] To substantiate his defence, accused got himself examined as DW1. DW2
was also examined on his side. Exts.D1 to D6 were also marked.

[11] Ext.P14 would reveal that there was a property transaction between the
complainant and the accused whereby the accused purchased the property owned by
the complainant for a sale consideration of Rs.20 lakhs. According to the complainant,
he received the entire sale consideration of Rs.20 lakhs.

[12] Though the accused would contend that the complainant was an employee of
the Cold Storage and Meat Stall run by him, there is no acceptable evidence to show
that the complainant was an employee under him. There is no acceptable evidence in
support of the defence canvassed by the accused that he had entrusted blank cheque
leaves with the accused for his business purposes and one such cheque leaf was
misused by the complainant. The testimony of DW2 do not in any way help the
accused in substantiating his defence. On the other hand, the evidence adduced by the
complainant would reveal that the accused borrowed an amount of Rs.3 lakhs from the
complainant on 26.1.2013 and in discharge of the said debt, he issued a cheque dated
28.1.2013 for Rs.3 lakhs drawn on Vijaya Bank, Vellayambalam Branch and on
presentation, the said cheque was bounced. Exts.P8 and P3 fortifies the version of the
complainant that the cheque dated 28.1.2013 drawn on Vijaya Bank, Vellayambalam
Branch issued by the accused was dishonoured for lack of funds in the account of
accused. It has also come out in evidence that when the accused was informed about
the dishonour of cheque dated 28.1.2013 drawn on Vijaya Bank, Vellayambalam
Branch, he issued another cheque namely Ext.P1 cheque dated 15.2.2013 for Rs.3
lakhs drawn on Corporation Bank, Vellayabalam Branch. Ext.P2 memo would show
that Ext.P1 cheque issued by the accused was also dishonoured upon presentation for
the reason 'payment stopped by the drawer'.

[13] The complainant has established the factual basis for raising the presumption
under Section 118(a) and 139 of N.I Act. Of course, it is a rebuttable presumption.
Accused has not succeeded in rebutting the said presumption as rightly held by the
learned Magistrate and confirmed by the learned appellate court. It is obligatory for the
court to raise the presumption under Section 139 of N.I Act, which is a presumption of
law. If there was no debt or liability as contended by the accused, he could have sent a
reply to Ext.P4 lawyer notice. The conduct of the accused in not sending any reply to
Ext.P4 notice speaks volumes in the facts and circumstances of the case.

[14] The object of Chapter XVII comprising Section 138 to 142 of the N.I. Act
was aimed at inculcating faith in the efficacy of banking operations and giving
credibility to negotiable instruments in business transactions. A negotiable instrument
is a solemn document which carries with it a representation to the holder in due course
of any such instrument but also a promise that the same shall be honoured for
payment. Section 139 of the Negotiable Instruments Act mandates that unless the
contrary is proved, it is to be presumed that a holder of a cheque, received the cheque
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of the nature referred to in Section 138 of N.I. Act for the discharge in whole or in part
of any debt or liability. The said presumption is a rebuttable one. However, the onus of
proving that the cheque was not in discharge of any debt or other liability is on the
accused/drawer of the cheque. It is to be borne in mind that Section 138 of N.I Act
while making dishonour of a cheque an offence also provides for safeguards to protect
the drawers of such instrument where dishonour may take place for the reasons other
than those arising out of dishonest intentions. It mandates service of a notice upon the
drawer of the cheque calling upon him to make the payment covered by the cheque
and permits prosecution only after the expiry of the statutory period and upon failure
of the drawer to make the payment within the said period.

[15] A question arises as to whether the dishonour of the cheque would constitute
an offence only in two contingencies referred to in Section 138 and none else. The two
contingencies referred to in Section 138 of N.I. Act are (i) whether the cheque was
returned by the bank unpaid because of the amount of money standing to the credit of
that account is insufficient to honour the cheque (ii) that it exceeds the amount
arranged to be paid from that account by an agreement made with that bank.

[16] Hence the question is, in a case where cheque is returned by the bank unpaid
on the ground that 'payment stopped by the drawer’, would it constitute an offence
under Section 138 of N.I Act?

[17] If the argument that dishonour of the cheque for the reason 'payment stopped
by the drawer’ could not constitute an offence under Section 138 N.I Act is accepted, it
will make Section 138 of N.I Act redundant and in such a case by giving instruction to
the bank to stop payme